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DENNIS RITCHIE, ESQ. ‘ R{ S O o D
Attorney No. 030201994

15 Union Avenue JUL 09 2015
Rutherford, New Jersey 07070 SUPERIOR S ey
(201) 840-5142 FINANCE Dl

Attorneys for Plaintiff Borough of Caristadt

SUPERIOR COURT OF NEW JERSEY
.LAW DIVISION-BERGEN COUNTY

IN THE MATTER OF THE APPLICATION

DEPUTY GLERK

OF THE BOROUGH OF CARLSTADT i DOCKET NO. : L, Ly 3q - ; S
FOR A JUDGMENT OF COMPLIANCE | |
AND REPOSE i Civil Action
f (Mount Laurel)
COMPLAINT FOR A
| DECLARATORY JUDGMENT
! GRANTING CARLSTADT
SUPERIOR COURT BERGEN COUNTY; TEMPORARY IMMUNITY FROM
FILED g EXCLUSIONARY ZONING
i LAWSUITS, A PERIOD OF TME TO
JUL -9 70%5 i COMPLETE AN UPDATED HOUSING
, i ELEMENTAND FAIR SHARE PLAN
X 7 ¥/ AND FOR A JUDGMENT OF
v, ﬁ ; ot - COMPLIANCE AND REPOSE

Plaintiff/Petitioner, the Borough of Carlstadt (“Carlstadt™), a munjciﬁal éorporation and
body politic organized under the laws of the State of New Jersey, with offices located at 500

Madison Street, Carlstadt, New Jersey 07072, by way of Complaint for Declaratory Judgment

says:
Jurisdiction
1. Jurisdiction is established pursuant to the New Jersey Declaratory Act, N.J.S.A.

2A:16-50, et seq. and as a result of the Supreme Court Decision, fn the Matter of the Adoption




o
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v of NJAC. 5:96 and 5:97 by the New Jersey Council on Affordable Housing, 221 N.J. 1

(2013) (the “2015 Case”).

2. This declaratory judgment action has been authorized by the Carlstadt Mayor

and Council pursuant to its Resolution No, 2015-162A adopted July 7, 2015. A copy of that

resolution is attached as Exhibit “A”.

3. In the 2015 Case the Supreme Court required that notice of this action be served

upon the entities on the “Service List” in the 2015 Case. In addition, Carlstadt will provide

notice of this action to those entities filing objections to its adopted Housing Element and Fair

Share Plan (see Paragraph 14 below) identified in the following table:

202 Carnegie Center
Princeton, N.J. 08540

Name Address , Interest
Tomu Development, Inc. Robert Hopper, Registered Agent | Holder of Builders’ remedy
Sax, Macy & Fromm
855 Valley Road
Clifton, NJ 07013
Avalon Bay Communities, | 517 Route One South Entity Expressing Interest
Inc, Suite 5500
Iselin, NJ 08830
New Jersey Builders | ¢/o Stephen M. Eisdorfer, Esq. Entity Expressing Interest
Association Hill Wallack, LLP and 2015 Case Service List

["New Jersey State League of
Municipalities

c/o Edward J. Buzak, Esqg.
Buzak Law Group, LLC
150 River Road; Suite N4
Montville, N.J. 07045

2015 Case Service List

Borough of Atlantic

Highlands

c/o Jeffrey R. Surenian, Esq.
Jeffrey R.  Surenian and
Associates, LLC

707 Union Avenue; Suite 301
Brielle, N.J. 08730

2015 Case Service List

Bernards Township, Clinton
Township, Union Township
and Green Wick Township

¢/o Jonathan E. Drill, Esq.
Stickel, Koenig, Sullivan & Drill,
LLC

571 Pompton Avenue

Cedar Grove, N.J. 07009

2015 Case Service List




-

New Jersey Council on | c/o Geraldine Callahan, 2015 Case Service List
Affordable Housing Deputy Attorney General
Hughes Justice Complex
25 W. Market Street
Trenton, N.J. 08625

Fair Share Housing Center Kevin D. Walsh, Esq. 2015 Case Service List
Fair Share Housing Center
510 Park Boulevard
Cherry Hill, NJ 08002

Markus Associates, LLC c/o Anne L.H. Studholme, Esq. Entity Expressway Interest

Post, Polak, Goodsell, MacNeill
& Strauchler
Colonial Club of Princeton
University
40 Prospect Avenue
Princeton New Jersey 08540

4. In the 2015 Case, the Supreme Court did not require the interested parties such as
those identified in Paragraph 3 above to actually be served with the pleadings but rather they
each be given notice of this action. Therefore, Carlstadt shall provide to each entity identified in
Paragraph 3 with the Notice attached hereto as Exhibit “B” by certified and regular mail.

5. In addition to the other relief sought, this Complaint seeks Temporary Immunity
from Exclusionary Zoning (“Builders’ Remedy”) Lawsuits (see Count Three below at Page 14).

Background and Prior Round Obligations

6. In 1975 the Supreme Court of Neﬁ Jersey in South Burlington County
NAA.CP. v. Township of Mount Laurel, 67 N.J. 151 (1975), ruled that the developing
municipalities in the State of New Jersey exercising their zoning power, in general, had a
constitutional obligation to provide a realistic opportunity for the construction of their fair share

of the region’s low and moderate income housing needs.




7. In 1983, the Supreme Court refined that constitutional obligation in South
_Burlington County N.A.A.C.P. v. T. ownship of Mount Laurel, 92 N.J, 158 (1983), to apply to
those municipalities having any portion of their boundaries within the growth area as shown on
the State Development Guide Plan.

8. In 1985, the New Jersey Legislature adopted, and the Governor signed, the Fair
Housing Act (“FHA™) N.J.S.A. 52:2D-301 et seq. which tfansformed the judicial doctrine which
became known as the “Mount Laurel doctrine” into a statutory one and provided an alternative
administrative process in which municipalities could elect to participate in order to establish a
Housing Element and Fair Share Plan (“HEFSP”) that would satisfy its constitutional obligation.
It did so by creating an administrative agency known as the Council on Affordable Housing
(“COAH”) to develop regulations to define the obligation and implement it.

9. COAH proceeded to adopt regulations for first round obligations applicable from
1987 to 1993 and second round obligations that created a cumulative obligation from 1987 to
1999,

10.  In 2003 Tomu Development Co. filed a builders’ remedy suit against the Borough
of Carlstadt, its Planning Board and the New Jersey Meadowlands Commission seeking a
builders’ remedy. On November 28, 2005 the Honorable Jonathan Harris, J.S.C. entered an
order in the matter entitled Tomu Development Co. v. Borough of Carlstadt, et al, (“Tomu” )
awarding Tomu 2 builder’s remedy. Attached hereto as Exhibit “C” is a copy of that order.
Attached as Exhibit “D” is a copy of the opinion of the court pursuant to which the order was

issued.
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11. On June 1, 2006 the Honorable Jonathan Harris, J.S.C. entered final judgment in
the Tomu Matter which, among other things, appointed Robert T. Regan, Esq. as Mount Laurel
Compliancé Monitor (the “Monitor”) and required the Monitor to file a petition with COAH for
substantive certification of the Borough's Housing Element and Fair Share Plan. Attached hereto
as Exhibit “E” is a copy of that Final Judgment. Attached as Exhibit “F” is a copy of .the
opinion of the court pursuant to which the Final Judgment was issued.

12. . The decisions in the T(;mu Matter were issued after a full trial on the merits. The
decisions were affirmed by the Appellate Division in an unreported opinion, see 2008 WL
4057912, certification was denied by the New Jersey Supreme Court, see 197 N.J. 474 (2009)
and certification was denied by the United States Supreme Court, see 130 S.Ct. 70 (2009).

13. On June 5, 2006 the Monitor issued a letter directive setting forth the directives of
the Monitor with regards to land use procedures within the Borough of Carlstadt (the “Monitor’s
Directive™.) Attached hereto as Exhibit “G” is a copy of the Monitor’s Directive.

14. The Monitor’s Directive required Carlstadt to develop and submit a proposed
Housing Element and Fair Share Plan to him for approval. That was done and with the approval
of the Monitor, Carlstadt filed its Petition for Substantive Certification with COAH on May 26,
2010 and its application was completed on September 10, 2010. Attached hereto as Exhibit “H*
is a copy of Housing Element and Fair Share Plan (without exhibits) filed by Carlstadt.

15. Since the issuance of the Monitor’s Directive, all land use applications within
Carlstadt, both in and out of the Hackensack Meadowlands District, have been subject to the

Monitor’s review.



16.  The Tomu court determined that Carlstadt’s affordable housing obligation under

the then effective “Second Round” rules to be as follows:

Indigenous Need 12 units
New Construction 186 unifs
Total Obligation 198 units

See Exhibit “D” at pages 12-13. The Court then determined that Carlstadt was entitled to a
vacant land adjustment pursvant to N.J.A.C. 5:93-4.1 and 4.2. After apalyzing the requirements
for such an adjustment, see Exhibit “D” at pages 15 through 21, the Court found that following
the “vacant land adjustment” authorized by that regulation, Carlstadt had a “Realistic
Development Potential” (“RDP”) of 72 units. The Tomu Court then aWarded a builders’ remedy

to Tomu which permitted the following in Carlstadt:

Market Rate Units 340 units
Affordabie Units 80 units
Total Units 420 units

See Exhibit D at page 27. The Tomu court required that the affordable housing units included
in the builders’ remedy be rental units thereby qualifying for an additional “bonus” credit of up
to 2 times the number of actual rental units, subject to certain limitations, under the then effective
Second Round rules, see N.JA.C. 5:93-5.15(d)(2).

17. In order to address its Rehabilitation need, Carlstadt performed a survey of
property in the manner required by the Third Round Rules as part of its 2010 HEPSP and
determined that only 6 dwelling units were substandard. Carlstadt found and reported in its 2010
HEPSP that its rehabilitation share should be reduced to 6 units. See Exhibit H at page 21.

18.  The Tomu court determined that Carlstadt’s prior round obligation was 186 units,
but that Carlstadt had an RDP of 72 units. The Builder’s Remedy awarded to Tomu, i.c., 80

units of rental housing, satisfied Carlstadt’s RDP and left a surplus of 8 units to be applied to its



' unmet need. Moreover, under both the Round 2 and Round 3 Rules, Carlstadt would be entitled
to a rental bonus resulting in up to 2 units credit for each rental unit proposed, subject to
limitations. Therefore, application of the Affordable Housing set-aside in the Tomu Builder’s
~ Remedy satisfied a significant part of the unmet need.

19.  Since the issuance of the Monitor’s Directive, affordable housing has been a
consideration in every significant land use application in Carlstadt, and, as a result, the following

land use developments have been approved with and affordable housing set-aside:

Development Approved Use | Affordable Housing Set-Aside
575 Hoboken Road 10 Units 2 Units
491 Broad Street 8 Units 1 Unit

Other development applications are pending which would provide additional affordable units. In
additic;n, a 36 unit Senior housing project projected to be all affordable, is in process through a
Redevelopment Area. Not only will that project produce 36 units, but under COAH regulations,
Carlstadt would be entitled to a bonus credit for that development within a redevelopment area.
Carlstadt also adopted overlay zones with bonus density and mandatory affordable housing set-
asides in order to provide an opportunity for affordable housing. See Exhibit II at page 47.
Carlstadt has complied with its affordable housing obligation.

Third Round Obligation

20.  COAH first proposed Third Round substantive and procedural rules in October,

2003. 35 N.J.R. 4636(aj; 35 N.J.R. 4700(a).

21.  Those rules remained un-adopted and COAH re-proposed both the substantive
and procedural third round rules (V.J.A.C. 5:94 and 5:95) in Auguost of 2004 and adopted the

same effective on December 20, 2004. (the "2004 Regulations")



22.  The 2004 Regulations were challenged and on January 25, 2007, the Appellate
Division invalidated various aspects of those regulations and remanded considerable portions of
the rules to COAH with direction to adopt revised rules. In the Matter of the Adoption of
N.JA.C. 5:94 and 5:95 by the New Jersey Council on Affordable Housing, 390 N.J. Super. 1
(App. Div.), certif. denied, 192 N.J. 72 (2007) (the “2007 Case”).

23.  On January 22, 2008, COAH proposed and published revised third round
regulations in the New Jersey Register. 40 N.J.R. 237. On May 6, 2008, COAH adopted the
revised third round regulations and advised that the new regulations would be published in the
June 2, 2008 New Jersey Register, thereby becoming effective.

24.  On May 6, 2008, COAH simultaneously proposed amendments to the revised
third round rules it had just adopted. Those amendments were published in the June 16, 2008
New Jeréey Register, see 40 N.J.R. 3373 (Procedural N.JA.C. 5:96); 40 N.J.R. 3374
(Substantive N.J.A.C. 5:97). The amendments were adopted on September 22, 2008 and made
effective on October 20, 2008.

25.  As required by the Final Judgment in the Tommu matter and the Monitor’s
Directive, Carlstadt filed its HEFSP with COAH in a timely manner. See paragraph 14 above.

26.  Since that time Carlstadt has affirmatively sought to include affordable housing in
all appropriate land use developments. See paragrainhs 15, 16 and 17 above.

The Transfer of Jurisdiction to the Courts

27. NJA.C 5:96 and 5:97 as adopted in 2008 were challenged in an appeal entitled
In the Matter of the Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey Council on
Affordable Housing, 416 N.J.Super. 462 (App. Div. 2010) (the “2010 Case’.’). In that decision,

the Appellate Division determined, among other things, that the growth share methodology was



invalid and that COAH should adopt regulations utilizing methodologies similar to the ones
utilized in the first and second rounds, i.e. 1987-1999,

28.  On September 26, 2013, the Supreme Court of New Jersey affirmed the Appellate
Division’s invalidation of the third iteration of the third round regulations, affirms the
determination that the growth share methodology was invalid, and directed COAH to adopt new
regulations based upon the methodology utilized in the first and second rounds. In the Matter of
the Adoption of N.JA.C. 5:96 and 5:97 by the New Jersey Council on Affordable Housing,
215 N.J. 578 (2013) (the “2013 Case”).

29.  COAH proceeded to propose such regulations in accordance with the schedule
and amended schedule established by the New Jersey Supreme Court in the 2013 Case.

30. On October 20, 2014, COAH, deadlocked with a 3-3 vote, failed to adopt the
revised third round regulations.

31.  Due to COAH’s failure to adopt the revised regulations and subsequent inaction,
Fair Share Housing Center (“FSHC™), a party in the 2010 Case and the 2013 Case, filed a motion
with the New Jersey Supreme Court to enforce litigant’s rights.

32. On March 10, 2015 the New Jersey Supreme Court issued its decision on FSHC’s
motion to enforce litigant’s rights. The Supreme Court held that the COAH administrative
process had become non-functioning and, as. a tesult, returned primary jurisdiction over
affordable housing matters to the trial courts. In the Matter of the Adoption of N.JA.C. 5:96

and 5:97 by the New Jersey Council on Affordable Housing, 221 N.J. (2015) (the “2015

Case”).



33. In doing so, the Supreme Court established a transitional process for
municipalities, like Carlstadt, that participated in the administrative process before COAH to file
a declaratory judgment action with the trial courts. In that action, municipalities could seek a
judgment that their HEFSPs are constitutionally compliant and seck protections from
exclusionary zoning (Builder’s Remedy) lawsuits similar to those that a participating
municipality would receive if they had continued to proceed before COAH.

.34..  In explaining the. transitional process contemplated, the Supreme Court equated
these “Participating “Municipalities” to those municipalities in 1985 that had sought to transfer
jurisdiction from the Court to the newly created COAH and switch the forum from a judicial one
to an administrative one under N.J.S.4. 52:27D-316.

35.  Inthe 2015 Case, the Supreme Court declined to adopt a specific methodology or
formula to calculate the third round affordable housing obligations of the municipalities and
instead left that determination to the 15 Mount Laurel Judges (one in each vicinage). The
Supreme Court did provide some guidance by reiterating its endorsement of the prévious
methodologies employed in the First and Second Round Rules as the template to establish third
round affordable housing obligations, and as abovementioned, by treating Participating
Municipalities filing Declaratory Judgment actions in the same way that the 1985 FHA when
originally enacted on July 2, 1985 treated municipalities transitioning from the judicial to the
administrative process. See paragraphs 49 through 51 below.

36.  In light of the decisions of the Supreme Court in the 2013 Case and the 2015
Case, Carlstadt, its Planning Board and its Planner are currently in the process of preparing a
revised HEFSP that will verify full compliance of Carlstadt with its constitutional affordable

housing obligations as directed by Carlstadt Resolution No. 2015-162A (see Exhibit A hereto.).
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COUNT ONE
DECLARATORY RELIEF, CONSTITUTIONAL COMPLIANCE

37. Carlstadt repeats and realleges each and every allegation set forth in Paragraphs 1-36
of this Complaint as if set forth herein at length.

38. Pursuant to the Declaratory Judgments Act, N.J.S.A. 24:16-50 et seq., and the 2015
Case, Carlstadt has a right to a declaratory judgment verifying and confirming its full compliance
with its constitutional affordable housing obligations and for issuance of a Judgment of

Compliance and Repose.

COUNT TWO
FIVE MONTHS TO PREPARE HEFSP

39.  Carlstadt repeats and realleges each and every allegation as set forth in Paragraphs
1-38 as if set forth herein at length.

40.  Inthe 2015 Case, the Supreme Court equated participating municipalities who file
Declaratory Judgment actions such as the instant one to those municipalities who were involved
in litigated matters in 1985 when the Fair Housing Act was adopted and successfully transferred
their litigated cases to COAH and were entitled under N.J.S.4. 52:27D-316 to a five month
period from the date of transfer or the date of the promulgation of criteria and guidelines by
COAH, whichever occurred later to prepare its HEFSP.

41.  Inthe 2013 Case and in the 2015 Case, the Supreme Court declined to establish a
specific methodology or formula to calculate third round affordable housing obligations of the
municipalities. Instead, the Supreme Court left that determination to the 15 Mount Laurel Judges
(one in each vicinage), directing that the methodology or formula established should be similar

to that employed in the First and Second Round Rules.
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42.  As aresult of the Supreme Court’s decisions in the 2013 Case and the 2015 Case,
there are insufficient criteria and guidelines established at this time for Carlstadt to prepare a
compliant HEFSP which this Court could evaluate to determine its constitutional compliance.

43. In the 2015 Case, the Supreme Court afforded wide‘ discretion to the 15_Mount
Laurel Judges in addressing these Declaratory Judgment actions and enabled the trial judges
specifically to grant municipalities a five month period within which to prepare a compliant
HEFSP in accordance with the approved methodology and formula established by said trial
judges.

44.  The Supreme Court equated these Participating Municipalities to those

~ municipalities who in 1985 transferred their litigated cases from the Court to COAH, and then

had a five (5) month period from the date of transfer or the date that guidelines and regulations
were adopted by COAH, whichever was later, to file a HEFSP and seek substantive certification.
Carlstadt is entitled to the opportunity to prepare and adopt a constitutionally compliant HEFSP
within five (5) months from the date that the Court establishes the methodology and formula
which will quantify the affordable housing obligation of Carlstadt.

COUNT THREE
REQUEST FOR IMMUNITY

45.  Carlstadt repeats and realleges each and every allegation as set forth in Paragraphs

1-44 as if set forth herein at length

46.  In the 2015 Case, the Supreme Court afforded Participating Municipalities who
filed Declaratory Judgment actions seeking to verify and confirm their constitutional compliance
with their affordable housing obligations, the right to seck temporary immunity from third party
lawsuits while pursuing these Declaratory Judgment actions and the development of compliant

HEFSPs.



47. By virtae of the filing of the within action, Carlstadt is eligible to seek and obtain
immunity from third party lawsuits while pursuing their Declaratory Judgment action pursuant to
the 2015 Case.

48.  The temporary immunity sought by Carlstadt is appropriate and reasonable under
the circumstances. The policy announced by the Supreme Court in the 2015 Case is for the
Superior Court to “establish.an orderly process by which towns can have their housing plans
reviewed by the courts... through processes, where appropriate, that are similar to those which
would have been available through COAH.” 221 N.J. at 23. In a matter proceeding before
COAH, the Fair Housing Act prohibits exclusionary zoning lawsuits against Carlstadt until the
exhaustion of COAH’S administrative requirements. See N.J.8.4. 52:27D-316.b.

49.  The Appeliate Division applied that principle to dismiss exclusionary zoning
lawsuits that violated NJ.S.A. 52:27D-316.b. See Elon Associates, LLC v. Township of Howell,
370 N.J. Super. 475 (App. Div. 2004), Sod Farms Associates v. Township of Springfield, 366
N.J. Super. 116 (App. Div. 2004) and Wayne Property Holdings, LLC v. Township of Wayne,

427 N.J. Super. 133 (App. Div. 2012).

50.  The combination of the Supreme Court’s recent decision in the 2015 Case, the
Court’s 90 day stay of its ruling, and the 30 day exclusivity period within which the municipality
may bring an action to obtain protection against builder’s remedy suits reinforces the policy that
a municipality which complied with the Fair Housing Act should be entitled to a respite from
affordable housing based litigation while it is in good faith proceeds with its application for
substantive certification or, in this case, its application to the Court for a Judgment of

Compliance and Repose.



COUNT FOUR
APPROVAL OF DEVELOPMENT FEE ORDINANCE

51.  Carlstadt repeats and realleges each and every allegation as set forth in Paragraphs
1-50 as if set forth herein at length.

52.  Carlstadt’s 2010 HEFSP proposed a Development Fee ordinance, see Exhibit
”T”.

.53. Carlstadt sought approval of the Development Fee ordinance from COAH as part
of its HEFSP. See Exhibit “J”.

54.  Under the Fair Housing Act, COAH’s approval is required to make the
Development Fee ordinance enforceable. That approval has not been issued.

55.  In view of the 2015 Case divesting COAH of jurisdiction over Carlstadt’s
affordable housing compliance activities in light of COAH’s inaction, Carlstadt seeks to have
this Court, in conjunction with processing the instant Declaratory Judgment action, approve its
Development Fee ordinance that has been pending before COAH and further, to assume
jurisdiction over any amendment to said Ordinance once approved in order to give Carlstadt the
ability to properly collect development Fees for the purposes of advancing and satisfying its

affordable housing obligation.

COUNT FIVE
JURISDICTION OVER UNAPPROVED SPENDING PLAN

56.  Carlstadt repeats and realleges each and every allegation as set forth in Paragraphs
1-55 as if set forth herein at length.

57. On April 9, 2015 the Appellate Division issued a decision divesting COAH of
jurisdiction to administratively effect a forfeiture of Affordable Housing Trust FFunds not spent or

committed in accordance with the requirements of the FHA and enjoining COAH from taking



*any such administrative action. See In re Failure of Council on Affordable Housing fo Adopt
Trust Fund Commitment Regulations, 2015 WL 1582908 (App. Div. 2015) (the “Trust Fund
Case”).

58.  In the Trust Fund Case the Appellate Division further transferred jurisdiction over
such actions and matters to the 15 Mount Laurel Judges designated in the 2015 Case to hear the
Declaratory Judgment Actions regarding compliance with affordable housing obligations.

59.  On information and belief, COAH has taken the position that it no longer has
jurisdiction to approve Spending Plans that are pending before it.

60.  Carlstadt has a Spending Plan approval request pending before COAH (see
Exhibit “K”) and without COATI’s approval and authorization is prevented from expending
Affordable Housing Trust Funds to advance the purposes of affordable housing in the
municipality. Attached as Exhibit K is a copy of Carlstadt’s Resolution requesting COAH’s
approval.

61. In light of COAH’s inaction on its Spending Plan, Carlstadt seeks to have this
Court, in conjunction with processing the instant Declaratory Judgment action, approve its
Spending Plan pending before COAH. In addition, Carlstadt seeks to have the Court assume
jurisdiction over any amendment to said Spending Plan once approved in order to give Carlstadt
the ability to properly utilize and expend Affordable Housing Trust Funds collected for the

purposes of advancing and satisfying its affordable housing obligation.

]
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WHEREFORE, Plaintiff/Petitioner, the Borough of Carlstadt, respectfully seeks that the

Court grant the following relief:

(a) An Order exercising jurisdiction over the compliance by Carlstadt with its

constitutional affordable housing obligations;

(b)  An Order granting Carlstadt a five month period from the date that a

methodology or formula is established by this Court to prepare a constitutionally compliant

- HEFSP that incorporates the formula and methodology approved by this trial court or otherwise;

(©) An Order granting temporary immunity from third party exclusionary
zoning lawsuits against Carlstadt from the date of the filing of this Declaratory Judgment action
until this Court issues a Final Judgment of Compliance and Repose to the Borough of Carlstadt
for its HEFSP formulated, adopted and approved in accordance with the applicable formula and

methodology established by this Court;

(d) An Order declaring that Carlstadt has fully discharged its constitutional
affordable housing obligations and is granted protection and repose against exclusionary zoning
litigation;

(e) A Judgment of Compliance and Repose for a period of ten (10) years from

its date of entry;

)] An order approving the Development Fee ordinance heretofore pending

before COAH;

(g)  An Order approving the Spending Plan of Carlstadt heretofore pending

before COAH;

(h)  An Order continuing the jurisdiction of this Court to consider and approve

any amendments to the Approved Spending Plan; and

—1 G*f



(i) An Order granting such additional relief as the Court deems equitable and

just.

Dated: July Q , 2015 By:
Dennis Ritchie
Attorney for Plaintiff/Petitioner,
BOROUGH OF CARLSTADT

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, notice is hereby given that Dennis Ritchie, Esq., Attorney for the

Plaintiff/Petitioner, the Borough of Carlstadt, is designated as trial counsel in the above

captioned matter.

Dated: July E , 2015 By:
‘Dennis Ritchie
Attorney for Plaintiff/Petitioner,
BOROUGH OF CARLSTADT



CERTIFICATION PURSUANT TO R. 4:5-1

Pursuant to R.4:5-1, I hereby certify that the matter in controversy is not the subject
matter of any other action pending in any Court or of a pending arbitration or administrative
proceeding, and that no other action or arbitration or administrative proceeding is contemplated,
except that Plaintiff has previously submitted a Petition for Substantive Certification to the New
Jersey Council on Affordable Housing, which, as a result of the 2015 Case, has been divested of
jurisdiction which has been delegated to the Superior Court as a result of the filing of the within
Declaratory Judgment action.

I hereby certify that the foregoing statements made by me are true. 1am aware that if any

of the foregoing statements made by me are willfully false, I am subject to punishment.

Dated: July 9 , 2015 By:

Dennis Ritchie
Attorney for Plaintiff/Petitioner,
BOROUGH OF CARLSTADT



DENNIS RITCHIE, ESQ.
Attorney No. 030201994
15 Union Avenue

Rutherford, New Jersey 07070

(201) 840-5142

Attorneys for Plaintiff Borough of Carlstadt

IN THE MATTER OF THE APPLICATION

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-BERGEN COUNTY

OF THE BOROUGH OF CARLSTADT : DOCKET NO. :

FOR A JUDGMENT OF COMPLIANCE

AND REPOSE Civil Action
i (Mount Laurel)
: EXHIBITS TO
PLAINTIFF’S COMPLAINT
Exhibit Designation Description

A Resolution No. 2015-162A of the Carlstadt Mayor and
Council

B Form of Notice to Interested Entities

C Order entered on November 28, 2005 by the Hon. Jonathan
N. Harris, J.S.C. in the matter entitled Tomu Development
Co., Inc. v. Borough of Carlstadt, et. al.

D November 10, 2005 Opinion of the Court in Tomu
Development Co., Inc. v. Borough of Carlstadt, et. al.

E Final Judgment entered on June 1, 2006 by the Hon.
Jonathan N. Harris, J.S.C. in the matter entitled Tomu
Development Co., Inc. v. Borough of Carlstadt, et. al.

F May 19, 2006 Opinion of the Court in Tomu Development
Co., Inc. v. Borough of Carlstadt, et. al.

G June 5, 2006 letter from Mt. Laurel Compliance Monitor
setting forth the Monitor’s directives

H Carlstadt Housing Element and Fair Share Plan dated
May6, 2010

I Carlstadt’s 2010 HEFSP proposed Development Fee
Ordinance

J Carlstadt’s Resolution Requesting Review and Approval of
Development Ordinance

K Carlstadt’s Resolution Requesting Review and Approval of
the Affordable Housing Trust Fund Spending Plan
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Oftered by: Labullier

Sesended by; tmersop i
BOROUGE OF CARLETADT
RESCYLAUTEOM S, 20181024

RESOLUTION DECLARING THE INTENT OF THE BOROUGHE
OF CARLETADT TO PULLY COMPLY WITH Y8 CURRENT ﬁﬂllzf :
FUTURE MOUNT LAVREL OBLIGATIONS ANR TO SERVE A%
THE *CATALYST FOR CHANGE" 70 RENDRE ANY
EXCLUBMINARY ZONING LAWBIITS AS “UNNECEBSARY
LATHGATION

m"iir*mittﬂ,s :
whigh: amony ui%?,:'zz‘ L : .m*.,r_u iiaca the B Hakh
Housing oblipationy, :;qil?.l‘gi_ﬂ;;d 8 "‘a}mpiigncé,. e 1 ) Hi,sg)gt‘vlas, [mz
Borough’s tand use regulitory systsm sad s the L«ir,awu; h and %Im. Mramum shradt and
submil an Affordable Heustng Pl e Council an Affordabie Heusing (* QAH") o pitain
subgtantive Certilicaiion “fill’l\.hAli(ﬂ i Borough's Affordabla Monping Play; &1_1;_f.

WHEREAS, ihe Foma i wwerded o Builder's Bomedy 1o Yo gy
0 construet 420 units of housing in Carlstpdt ut the site of winch 40 unhs ‘Mmm e
affordabie: aud

Barough ta seel
{1 r“ ‘) ii}mugh

WHEREAR, the .h,mv *s Fipal fudgment in Tpipy 1 ]
subsiantive Certification of its Hmsx-ﬁ, Blemen: and Fair Shere Plan
COAH and therefors the Boroygh brought frself mg &r ﬁ' %‘nll 5 fu
adminisiative process o resalve dispuies o
litigaiion {see M.LS.A. 52:270:-303 ) and

WHEREAS, pa or ghow May 25, f‘f:%\: hr iﬁmmiﬂh spbrndtted g FIEEEP and g
sastifivail dible Housing (“COAR™; and

by COAR on ar abo

WHERIGAS, the Borough™s Padifon was deemend eomyrets
Seprembey 10, 2010; and

WHEREAE, the ’:umuéa. s awaited the COAN provess to meve Torwasd pussuent
by Tt duly adopied recidations: sd

WHEREAS, a3 5 result of that filing with COAM, the Borough has boes proigcted
against sxclusionpary zoning aud bulider’s remedy lawsnils by the provisions of the Fair
Housing Act. NS4, 52:270-376 pending complstion of COAN's provess; and

WHEREAS, on x.ﬁ‘rﬁﬁ"'hi?lﬂ 28,2010, the Supreme Cowrt released [ re Adeprion of
Nod &L, 5:96 & 5:57 by N, Council ca Affpsduble Horsing, 713 N1, 578 (2013) which
invalidated the Rousd 3 regulations s adopied in 2008 by the New Jorsey Caowneli on Alfordasbie
Housing ("‘Cﬁ.‘\ H™): and

WHEREAY, the NEFEP submitied by the Borough was based upe the ragiiaiory
regiirements of the regulations invalidaied In thet ease; and

s

‘Wt{?{{i?é&? 0 Mlarch 14, 2014, the Suprmms Coprtissued anorder disssling COAH
o proposg now Round 3 regrdtions en or befors by 1, 2014 nd & adapt e by Oelobee
22,3014 and

WHEREAS, the Margh 14, 3019 Cder Burther mw‘udw i,fmr i. SOEIAH Tl
these deadiinss, the Court would snterisin a Motion in Aid Ligi ¥
include an application Tor the righi, v & case-by-case hasis, fo f;m Y m*x%a*r“ iﬁ:ﬁud}’ gidt
against g municipality under COAR's jurisdiction, such as the B@rgu,(g\n; i

ey, COAH
er on Jung 2,

WHEREAS, o0 Apell 30, 2014, in accordanse with the March 14, 3014

1 o - . N

proposed Round 3 regulations and published them i the New Jerscy Reuls
2014 and :




P ETT S ER S S H

WHEREAS, the I,m}pu t-d!Mrduumdr%uiamm sgainmod Hod the repulntoy ba%i
for caleulating ihie Bamw U8 Uiy whare” apd

WHEREAS, COAM agoepted public comments on the proposed Round 3regudations
il August 1, 2004, and indewd received toughly 3,000 comments; apd

2014, the COAH board met o consider adapting the

WHERKEAS, on Geinber 20,
3-3 deadiock and therefure did not adopi the pmpuwd

proposed regulations, eached a
reguiations; and

1t QOctober 22, 2014

WHEREAS, COAT therofire failed to meet the Supreme €
deadling; and

WHEREAS, CQAIs fajlure o adopt the propossd regulations has Joft the Borough
in @ continuing siate of Hiabo, without knowledge of the applicable goveruing standauds,
despite ils continuing commitment fo satisfying its obligations voluniarily and withoul the
need for litigation; and

WHEREAS, on Quiober 31, 2014, Foir Share Housing Cender (FFSHC™Y filed a
Motion In Ald of Litigant™s Rights ureiug the Supreme Courl, ameng other things, to direct
trial judges -~ instesd Gi COAH - 1o establish standards with which municipalities nust
comnply; and

WHEREAS, FSHC s motion included an altesnative Talr share calolation for each
? o
municipality, further highlighting the uncertainty of the regulatory frameworic with which
munieipalities must ultimaiely comply; and

WHEREAS, on March 10, 2015, (he Supreme Oourt issued its decision which
removed the iremunity provided to munieipalites like Catlstadt that complied with the Fair
Housing Act and COAH's regulations: bul did so prospectively by affording those
municipalities, including Carlstadt,, a stay of 90 days pius & 30 day period lollowing that stay
wherein Carlstadt would have an exglusive right (o ssek Qourt approval of its HEPSE and an

extension of the imsnamity from Mt Lapvel lawsidis; and

HEREAS, the Supreme Court’s Marel 15, 2015 decision did not adopt the FEHC s
afternative geloulations: however. as a vesult of fiture regulations, litigetion, sndlor
legislation, it is entirely possible that the Borough’s obligation may indeed differ from those
proposed by COAH or advodatad by FSHC; and

WHEREAS, ln Heht of all this unceriainty, it i possible that ile Borowgh's HEFSP
may not be in comypliianee with the latest ltevation under a-pp]:cab;.. Siate law of ity affordable

housing o‘olzgamm%‘ and

WHEREAS, regardiess o' whatever its obligation is ultimptely assigned, the Borough
remains commitizd 10 comply voluntarily with its obligations; and .

WHEREAS, the Barough wishes to baina position o complete its efforts to comply

i voluntarily once its obligations are defined; and

WHEREAS, in Sg, Burlington Covnty N4 ACP. v, Fp OF Mogat Lgerel Y2 N.J,
158, 279-80 (1983} (“@@_@rf Lauref H”}, the Mew Jersey Supleme Court rulgd, subject to
several ofber Bmitations, that in ‘order for a plaintiff to be entitted to a builder’s remedy, it
mst “succeed i Hiigation:” and

WHEREALS, in Zof Gros, fwe. v Tp, OFH, Windser, 173 N4, 502, 507 (2663), the
Supreme Court ruled that ia order for a devel oper to succeed in litigaticn, it must not eoly
prove that the municipeltly fafled to create a melistic opportunity o setisfy s affordable
housing obligation, but alse muarl b the “gatalyst. for change;” and

WHEREAS, the Borough, in cooperation with the doniior, has complied with: its
obligations under the Fair Housiag Act and duiy adopted COAH reguiziions; and
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i

WHERTEAS, accordingly, the Borough wishes to seek u continuation of its immunity
from the touris now that the Buprems Court has ruled that iral Judges should porform
COAR"s functioms so that the Borough can compiete its elforts 1o comply voluntarily with

whatever standards the courts mgy determine are appropriate; and

WHERFAS, the Borough herein fntends to maks iis intentions 1o continue that
volentary compliance provess inescapubly cleas 10 the public and all coneernsd,

NOW THEREFURE, BE IT RESOLVED as follows:

1. “the Borough acknowledpes fhat, given ils reliance upon CQAM’s original
Round 3 regulations and subsequent uncertainty in fig taw, it js eniirely possible that the

Housing Element and Fair $hare Pian (“HEFSP™) submitted to COAM in May ol 2010 may
a0t be in compliance with the Barough'’s affordable housing obligations as may need 1o be
revised to comply with standards other than the original Round 3 inpulations,

2. The Borough hereby reatfivms iis commitment to satisty its affordable housing
obligations, however they may uitimately be defined, voluntarily and in the absenoe of any
Mount Laurel lawsuiis,

the supervision of the Monitor, to revise the Borough's HEFSP to reflent com phance with the
Jatest requirements and 1o subnyit that revised HEFSP to the Planad 1z Board for fether action,
Onceits affordable housicg ohligations ars defined. the Borowgh directs its legal and planning
professionals to take all reasonable and necessary astion to enable it and its Planning Board
to satisty those obligations expeditionsly.

3. The Borough directs the Borough Atrorngy and Borough Flannes, subject to

4, "The Borough Attorney and Borough Planner, in cooperation wiiht the Moniior,
shal] take such action as may be necessary or advisabie, nclacing the institution of an action
ir the Superior Court for a fudgment of Compliance and Repose granting the Borough
imrmumity friom exclusionary zoning and builder's remedy lawsuits and 1o raly upon this
Resolution as appropriate to maintain the Borougly's coprent immuntiy from exglusionary
Foiing suits. :

3. The Boreugh Clerk shall forward a copy of this Resolution 1o the Carlstadt
Planning Board and to Robert T. Regan, Esq., the Menitor and to piace this Regolution on file
in Borough Hall to put the public and all interested parties on nofice of the formal
comamitments harein, '

. . This Resojuiion shall take effeor immediately.
DATED: kuly 7, 2015 APPROVED:

tage ?um 0
Whi. 14 Y ROSEMAN, MAYOR

ATTERT: -
CLAIREPUH HERLERK
o ROLLCALLYOTE -

Council | Yes .| Ne, jAbstain | Absent |
Member __ | Lo |
Latullier | X | N |
Zimmermann | X | i o
Stoliy S S ST R
Bagler | X ¢ i
Lenoy | X | : ]
Emerson ] X | L | e
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DENNIS RITCHIE, ESQ.
Attorney No. 030201994

15 Union Avenue

Rutherford, New Jersey 07070
(201) 840-5142

Attorney for Plaintiff Borough of Carlstadt

SUPERIOR COURT OF NEW JERSEY

IN THE MATTER OF THE APPLICATION |  LAW DIVISION-BERGEN COUNTY
OF THE BOROUGH OF CARLSTADT §
FOR A JUDGMENT OF COMPLIANCE |  DOCKET NO.: BER-L- -15
AND REPOSE :
Civil Action
NOTICE OF FILING OF A
COMPLAINT BY THE BOROUGH
OF CARLSTADT FOR A
DECLARATORY JUDGMENT
SEEKING A JUDGMENT OF
COMPLIANCE AND REPOSE
TO ALL INTERESTED PARTIES:

PLEASE TAKE NOTICE that the Borough of Carlstadt, acting pursuant to the
authority granted by the New Jersey Supreme Court in its decision in the case captioned In the
Matter of the Adoption of N.J.A.C. 5:96_and 5:97 by the New Jersey Council on Affordable
Housing, 221 N.J. 1 (2015) has filed a Complaint (with exhibits) with the Superior Court of
New Jersey seeking the following relief: _

(a) An Order exercising jurisdiction over the compliance by Carlstadt with its
constitutional affordable housing obligations;

(b) An Order granting Carlstadt a five month period from the date that a
methodology or formula is established by the Court, or otherwise, to prepare a constitutionally
complaint HEFSP that incorporates the formula and methodology approved by this trial court or
otherwise;

(c) An Order granting temporary immunity from third party exclusionary
zoning lawsuits against Carlstadt from the date of the filing of this Declaratory Judgment action
until the Court issues a Final Judgment of Compliance and Repose to the Borough of Carlstadt
for its Housing element and Fair Share Plan to be formulated, adopted and approved in
accordance with the applicable formula and methodology established by this Court;



(d)  An Order declaring that Carlstadt has fully discharged its constitutional
affordable housing obligations and is granted protection and repose against exclusionary zoning
litigation;

(e) A Judgment of Compliance and Repose for a period of ten (10) years from

its date of entry;

H An order approving the Development Fee ordinance proposed by
Carlstadt;

(g2)  An Order approving the Spending Plan of Carlstadt heretofore pending
before the Council on Affordable Housing;

(h) An Order continuing the jurisdiction of this Court to consider and approve
any amendments to the Approved Spending Plan; and

(1) An Order granting such additional relief as the Court deems equitable and
Just.

The complaint and exhibits are available for public inspection at the office of the
Borough Clerk at the Carlstadt Municipal Building, 500 Madison Street, Carlstadt, New Jersey
07072 during normal business hours.

If you have any objections or comments to the retief sought by the Borough you must
make a motion before the court to intervene in this matter.

Dated: July y , 2015
Dennis Ritchie

Carlstadt Borough Attorney

Notice of Action-7-9-15-Rv2
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ROBERT T. REGAN, EBQ.
Special Master

345 Kindarkamack Road

P.0, Box 214

Westwood, New Jersey 07675
{201) 654-3344

TOMU DEVELOPMBENT CO., INC,,

Plaintiff,

V.

BOROUGH QF CARLSTADT, PLANNING
BOARD OF CARLSTADT and NEW
JERSEY MEADOWLANDS COMMISSION,

Dafendants.

FILED

NOV 2 8 2005
JONATHAN N. HARRIS
48.C

3t Py

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NC. BER-L-5894-03

Givil Action

ORDER

TOMU DEVELOPMENT CO,, INC.,

Plaintiff,

Ve

BOROUGH OF EAST RUTHERFORD,
PLANNING BOARD OF EAST
RUTHERFORD and NEW JERSEY
MEADOWLANDS COMMISSION,

Defendants.,

SUPERICR CQURT OF NEW JERSEY
: LAW DIVISION: BERGEN CQOUNTY
DOCKET NO. BER-L-5855-03

Civi] Action

H ORDER

.-

THIS MNATTER coming on

for trial before the Honorable

dJonathan N. Harris on August 8% and 9, 2005, September 26%h, 27



28t and 28th, 2005 and November 2™ and 37, 2005, in the presence
of Thomas Jay Hall, Esg. and Robert Kasuba, Esg. of the firm of
8ills, Cummis, Epstein & Gross, P.C., attorneys for plaintiff Tomu

Devalopment Co., Inc, {"plaintiff? or "Tomu"); Richard J. Allen,

Jr., Esg. of the firm of Kipp & Allen, LLP, attorney for

defendants Borough of Carlstadt and Planning Boaxrd of Carlstadt;

Beverly ‘M, Wurth, Esq.  of the firm of Cale Agostino, P.C.,

atrorney for defendants Borough of East rRutherford and Planning

Board of Bast Rutherford; and Robert L. Gambell, Esg., Deputy

Attorney General {Peter C. Harvey, Attorney General), attorney for

defendant New dJersey Meadowlands Commission {"NaMC"), upon

Southarn

plaintiff’'s Complaint for a builder’s remedy pursuant to

Burlington County NAACP v, Mount Lanrel Township, %2 N.J. 158
{1983) {hereinaftexy "Mount Laurel II"}, and the Court having

previously entered an Order granting plaintiff’'s motion for
partial summary Jjudgment and determining that the land use

ordinances and regulations of Carlstadt and East Rutherford are

unconstitutional under Mount Laurel II, and the Court having

rendered a written decision on November 10, 2005, the provisions

of which are incorporated herein by reference, and good cause

appearing:
IT I8 on this 3% day of [\:@\}EW\@% , 2005:

2




ORDERED as follows:

1, Plaintiff is determined to be entitled to a builder’s

remedy pursuant to the decision in Mount Laurel II, and its lands

in Bast Rutherford and Carlstadt may be developed with a mixed use

project as follows:

The development in East Rutherford shall
consist of no more than 420 residential units
consisting of 360 market rate units and 60
affordable rental units, plus no more than 420
residential units consisting of 340 market
rate units and 80 affordable rental units in
Caristadt. These units shall be located in
two midrise bulildings which height shall not
exceed the lesser of Federal Aviation
administration elevation guidelines or 230
feet. All dimensional requirements of the
NJMC shall be msatisfied, as must all
applicable requirements of the Residential
gite Improvement Standards found in N.J.A.C.
5.21-1, et seqg. In addition, there shall be
no more than 38,000 square feet of “ancillary
development® that shall include limited
commercial facilities (such as a dry cleaner
or convenience store}, recreational
facilities, public safety facilities, and
meeting rooms. The development shall include
a marina available to the public, to be
overseen by the NJMC, but reserving five
perths for the development or its residents.
Tomu shall construct a riverwalk promenade,
plus public parking, to allow access to the
Hackensack River by members of the public, all
ag directed by the NJMC and in accordance with
applicable law. The development shall comply
with all other rules and regulations of the
NJMC that are not inconsistent with this
builder’s remedy. Finally, the development
shall comply with all Federal and local

3



statutes, regulations, development regulations
or ordinances that may apply and shall also
comply with all other State laws including,
but not limited to, the Fair Housing Act,
N.J.8,A, 52;27D-301 et seq.; Freshwater
Wetlands Protection Act, N.J.8.A. 13:9B-1 &t
seg.; the Endangered and Nongame Species

Conservation Act, N.J.S.A. 23:2A-1 et seq.;
the Water Supply Management Act, N.J.S.A.

58:1A-1 et seg.; the Water Pollution Control

Aet, N.J.8.A. 58:10A«1 et seq.; the Realtiy
Improvement Sewerage and Facilities BAct-
{1954), N.J.8.A. 58:11-23 et seq.; the Water
Quality Planning Act, N.J.5.A. 58:11A-1 et
seq.; the Safe Drinking Water Act, P.L. 1977,

c.224, N.J.S.A. 58:12A-1 et seq.; the Flood
Hazard Area Control Act, H.J.8.A, 58:16A-50 ef
seqg., and all implementing rules.

2, The 1land wuse regulations of Carlstadt and East
rutherford remain invalid and unconstitutional insofar as such
provisions continue past exclusionary practices.

3. The Carlstadt and East Rutherford Planning Boards and
the respective governing hodies of these Borough {hereinafter
collectively *the municipal defendants") shall immediately prepare
comprehensive compliance plans (including appropriate strategies
to address the indigenous and unmet needs) for each municipality,
together with zoning and planning legislation to satisfy the fair

share obligations of rounds one and two, and the unmet need, all

in accordance with regulations adopted by the Council On

Affordable Housing ("COARY).



4. The municipal defendants shall draft meaningful Housing
Element and Fair Share Plans, together with fee ordinances (if

appropriate) and spending plans that are consonant with COAH

rules.

5, The municipal defendants shall exercise planning
discretion in deciding whether to employ a program of
rehabilitation grants, regional contribution agreements, accessory
apartments, mobile homes, overlay zones, or any other incentive

devices to meet the fair share and unmet need,

6. The plans of the municipal defendants shall be

completed, adopted and presented to the Court no later than

February 28, 2006. In default thereof, all development

regulations in Bast Rutherford and Carlstadt, as the case may b,
shall be permanently invalidated, and a scarce resource order
enjeining all land use development applications in the defaulting
Borough {(whether before the Planning Board, Board of Adjustment or

the NJIMC) shall become automaticzlly effective,

7. In the event the municipalities, or either of them,
comply with the reguirements hereinabove set forth, in such event

the respective cemplyirig municipality will be entitled to a &ix

{6) year judgment of repose commencing no earlier than February

28, 2006,



8. The Spécial Master shall regularly consult with
designated representatives of both Boroughs and their Planning
Boards and governing bodies during the preparation of the
compliance plans And he shall provide appropriate input and
constructive criticism throughout the process.

9. A copy of this Order shall be served by the Special

Master upon all counsel of record within days of the date

heresof,
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NOT FOR PUBLICATION WITHQUT THE
APPROVAL OF THE COMMITTEE ON OPINIONS

TOMU DEVELOPMENT COQ., INC.,

Plaintiff,
V.

BOROUGH OF CARLSTADT,
PLANNING BOARD OF CARLSTADT,
and the NEW JERSEY
MEADOWLANDS COMMISSION

Defendants,

TOMU DEVELOPMENT CO., INC.,

Plaintiff,
v.

BORCUGH OF EAST RUTHERFORD,
PLANNING BOARD OF EAST

RUTHERFORD, and the NEW JERSEY

MEADOWLANDS COMMISSION

Defendants,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COQUNTY
DOCKET NO, BER-L-5B%94-03

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NC. BER-L-5895-03

Decided: HNovember 10, 2005

Robert A. Kasuba and Thomas Jay Hall ({5ills
Cummis Epstein & Gross, P.C., attorneys)
tried the cause for plaintiff.

Richard J. Allen,
attorneys) tried the

{Kipp & Allen, LLP,
cause for defendant

Borocugh of fCarlstadt and Planning Board of

Carlstadt.

Beverly M. Wuarth

(Calo Agostino, A

Professicnal Corporation, attorneys) tried
the cause for defendant Borough of East

Rutherford and
Rutherford.

Planning Board of East



Robert L. Gambell (Peter C. Harvey, Attorney
General, attorney) tried the cause for
defendant New Jersey Meadowlands Commission,

JONATHAN N. HARRIS, J.5.C.

INTRODUCTION

On ARugust 14, 2003, plaintiff filed two lawsuits zlleging that
twe southern Bergen County municipalities -~ Carlstadt and East

Rutherford (see Figure 1)-- have engaged in pstterns of exclusionary

Flgurs 1

zoning that viclate the New Jerssy Constitution as interpreted

Z L~58%4-03; L-58%5~-03
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in the Mount Laurel cases,' their progeny,® and the Fair Housing
Act of New Jersey (FHA).? A builder’s remedy is sought to allow
plaintiff’'s waterfront land at the foot of historic Paterson
Plank Road on the Hackensack River to be developed with 840 units
of non-age~restricted housing, including 140 units of affordable
rental housing. The municipalities contend that they are not
responsible for the alleged abdication of constitutional
responsibility because they enjoy neither the power to zone
plaintiff’s land nor to affect the vast acreage® within their
municipal boundaries that is within the preeminent zoning
autheority of codefendant New Jersey Meadowlands Commission (NJMC)
pursuant to N,J.S5.A., 13:17-11.

I conclude that the municipalities have failed to comply
with their express cbligations to provide realistic opportunities
for affordable housing within their borders, and that the NJMC

has implicitly fostered the long-standing municipal failures

! sputhern Burlington County NAACE v. Mcunt Laurel Tewnship, 67 N.J. 151, cert. denied,
423 U.5. 848, 8% §. €t. 18, 46 L. Ed. 2d 28 {1975} {Mount Laurel I):; Southern Burlington
County NAACP v, Mount Laurel Township, 92 N,J. 158 (1983} (Mount Laursl II].

! gakwood ar Madison v. Township of Madison, In¢., 72 H.J. 4B1 {(1977); Holadel Builders
Ass'n v, Township of Holmdel, 121 M.J. 550 {1990); Toll Bros., Inc, v, Twp. of W,

¥indsor, 173 N.3. 502 (20062).

*N.J.8.A. 52;27D-301 te -328.
*the New Jersey Meadowlands region consists of 19,485 acres spread over 30.4 sguare miles

in two counties and fourteen municipalities. htipi//www.meadowlands.state.nd,us/
commission/index.cfm {last visited on November 4, 2005.)
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through its benign neglect of the housing needs of the pocr.5 On
this subject, but perhaps not with the NJIMC directly in mind,

Chief Justice Wilentz, in Mounit Laurel II wrote:

The basis for the constitotional obligation is simple:
the State controls the use of land, all of the land.
In exercising that contreol, it cannot favor rich over
poor. It cannot legislatively set aside dilapidated
housing in urban ghettos for the poor and decent
housing elsewhere for everyone else. The

government that controls this land represents
everyone. While the State may not have the ability to
eliminate poverty, it cannot use that condition as the
basis for imposing further disadvantages.

(92 WN.J. at 209-210 {(emphasis added).]

Additionally, plaintiff is entitled to a builder’s remedy because
none of the defendants has demonstrated that the site is
environmentally constrained, that construction of a high-density
mixed-use project would represent bad planning, or that plaintiff

has prosecuted this action in bad faith.

ZI. FACTUAL BACKGROUND

Plaintiff Tomu Development Co., Inc. {Tomu) owns several

adjoining parcels of land in Carlstadt and East Rutherford at the

* NINC regulation N..J.A.C. 19:4-3.8 purports toe reflect the NIMC's commitment to
affordable housing. However, it gives little mors than instituticnalized lip service to
affordable housing obligations by smerely “encouraging” municipal compliance with
guidelines of the Council on Affordable Housing (COAH). Unlike the proactive puosture of
the former Hackensack Meadowlands Development Commission in the 188Gs, the NIMI's
pogsition until very recently simply reinforced municipal inertia and maintained the
status gquo of a dearth of affordable housing in East Rutherford and Carlatads.

4 L-5894-03; L-5895-03



intersection of Paterson Plank Road’s eastern® terminus (in Bergen
County) and Qutwater Lane, shoehorned between the New Jersey

Turnpike’s Western Spur and the Hackensack River. (See Figure 2.)

Figure 2

It appears from the record that the total land mass consists of
approximately 26.9 acres, with 4.9 acres located in Carlstadt and
22 acres located in Bast Rutherford. Not all of this land is

developable. Tomu acknowledges that in Carlstadt, only 3.584

% Paterson Plank Road is commonly considered an east/west thoroughfare, at sne time
having been a wooden planked road through the Hackensack Meadowlands that connected
Hoboken and Paterson. See State ex rel, Zimmerman v, Township Committees of Bergen, 57

N.J.L. 68 (Sup. Ct. 1894). In reality, it is skewed to a northwest/southeast aliynment

and at the point where it ad{cins Tomw's land, it 1z arguably at its southern terminus
in Bergsn County. {Sme Figure 2.)

5 L-5824-437 L-5895-03



acres are developable uplands {(not wetlands} and in Bast
Rutherford, 5.286 acres are developable uplands (not wetlands).
In 1989, as part of a planned unit development consisting of
1,328,430 square feet of improvements proffered by then-owner
Riverview Associates, the land in East Rutherford received
permission from the NJMC to be developed with 350 residential
units,. of which 70 were regquired to be devoted to affordable
housing. Additionally, the adjoining parcels were approved for a
100~suite hotel, 1,200-seat banguet facility, restaurants,
fitness center, multi-level parking facility, and a full service
135-berth marina. Although there was to be substantial
development in Carlstadt, no residential housing units were
proposed for that municipality. The NJIMC zoning regulations at
the time designated the land as being within the Waterfront
Recreation and Marshland Preservation zones. Residential uses
were permitted at that time when they were included with a marina
or other water—criented recreation use at a density of 15 units
per acre. Today, the NJMC's zoning regulations do not permit
residential uses in the East Rutherford or Carlstadt parcels,
reflecting its 21°° century view of the land as most suitable

primarily for recreational uses associated with access to the

B Today the lands are split between the Enviremmental Conservaibion zoning districk and
the Waterfront Recreation zoning district. Residential use was permitted on all of
Tomu’s uplands vntil the 2004 amendment to the NJMC Master Plan, after the commencement
of the instant Mount Laurel action,

L-5894-83; L-5B85~03
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Hackensack River.® N.J.A.C. 19:4-5.18 (“The Waterfront Recreation
zone is designated to accommodate marinas in combination with
other water~oriented commercial and recreation facilities that
provide and encourage public access to and visibility of the
Hackensack River or its tributaries. The Waterfront Recreation
zone is to be devgioped in such a way that views of the river are
protected. ).

The land was never developed according to the approvals
granted in 1989. However, so-called "interim uses” were permitted
by the NIMC to be established and operated on the land until the
ultimate development became realistic. These interim uses include
a marina, a golf driving range and putting facility, and a cafe.
For ten years following the initial approval, the NJMC and its
predecessor agency approved extensions keeping the approvals
alive. Then, in 1999, the NOMC declined further to extend Tomu’s
approvals. Presently, Tomu and the NJMC are engaged in litigation
in.the Office of Administrative Law that revolves arcund whether
the 1989 development approvals were unreasonably not extended by
the NJMC. For reasons that are unclear, this dispute has lingered

without resolution at the agency level for more than five years.

' Por a recent take on how angsther riverfreont is undergsing redavelopment, See New York
Times article of Ockober 31, 2005, “Romms With Visws Replace Factories on Hodson's
Banks,” http://www.nytimes.com/2005/18/31/nyregion/

31hudson. ntml fex=11316052005on=a370e948d52a12840i=3070 (last visited on November 9,
2005) . See also The Record artivle of November 4, 2005, “Visions of Hackensack River
Renaisgsance, ” http://www.northjersey.com/

page .php?gstr-eXJponk 32 jorNzyY3dnFlLUVFe ke InEnYmVsH2Y 3dnE 1 SUVFeXk 2aDA3NZAT (last
visited on November 8, 20035). .

1~5894-03; L-5825-03
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As part of its efforts in this case to secure a builder’s
remedy, Tomu has proposed building a mixed-use facility on its
combined lands. Originally, Tomu sought a builder’s remedy for
988 residential units, divided equally between the two
municipalities. By the end of the trial, however, Tomu refined
its proposal so that the development would consist of 420 housing
units {360 market rate units (85.7%}) and 60 affordable rental
units (14.3%)) in East Rutherford, plus an additional 420 housing
units (340 market rate units (81%) and 80 affordable rental units
(18%})) in éarlstadt. In the aggregate, the final proposal offers
& total of 840 housing units, of which 140 would be available for
rént to low and moderate income persons.’ These units would be
located in two midrise buildings that would not exceed Federal
Aviation Administratioen elevation guidelines, approximately 230
feet in height. In addition, Tomu proposes approximately 38,000
Square feet of “ancillary development” that would include limited
commercial facilities such as a dry cleaner, recreational
facilities, public safety facilities, and meeting rooms. Tomu
would make a marina on the site available to the public,
presumably to be overseen by the NIMC, reserving five berths for

private purposes. Finally, Tomu proposes that it build a

* These affordable housing units would have to comply with CURH regulations regarding
distribution of incomes, N.J.A,C., 5:9%~7.2 and distribution of bedroom types, N.J.A.C.
5:93~7.3. The details of compliance with these regulations were not explored at the
trial. As rental units, sach municipaiity should be able to garner bonus credits
rrovided by B.J.A.C. 5:93-5.15({d} {1).

L-5884~33; L-5895-03
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riverwalk promenade, plus public parking, to allow access to the
Hackensack River by members of the public.

In earlier preceedings in this action, I determined that
Tomu had clearly demonstrated that both East Rutherford and
Carlstadt had failed to comply with their constitutional
obligations regarding affordable housing opportunities.’® The
municipal faillures were systemic and long standing. Neither East
Rutherford nor Carlstadt had done anything meaningful te fulfill
their separate obligations for new affordable housing, and their
response to indigenous need was a deafening silence. Although
both municipalities claimed that they were utterly helpless to
accommodate affordable housing by rezoning land under the
jurisdiction of the NJMC -~ an understandable, 1f crabbed,
position —— they even neglected to address their obligation to
rehabilitate substandard housing units. Neither municipality
participated in CCOAH’s voluntary process leading to substantive
certification. Although the witnesses who testified on behalf of
the municipalities vociferously trumpeted their openness to low
and moderate income housing, their inaction over at least the
last two decadss bespeaks the opposite.

The municipalities argue that since they control the land

use decisions over such little land within their borders, they

ra In granting partial summary judgment in favor of Tomu on the issue of municipal
noncompliance with the Mount Lewurel doctrine and the ¥FHA, 1 appeointed HAobert T, Regan,
Es5¢g. Lo serve asz Special Master to assist the parties and the court in developing sz

compliance plan.
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should be either relieved of their Mount Laurel ebligations or
otherwise excused from constitutional compliance. Although many
sounds and messages are carried by the natural breezes that flow
across the Hackensack Meadowlands, I will not allow the message
of Mount Laurel to be drowned out. The NJMC must share some of
the blame for the baleful circumstances that exist in these
municipalities’ responses to affordable housing obligations. The
NJMC has been a convenient scapegoat upen which the
municipalities heap their scorn when it comes to discussicns
about their loss of home rule over land use decisions. The irony
is not lost on me that now the municipalities seek refuge under
the inaction of their former nemesis, the NJMC. What is even more
distressing is the past behavior of the NJMC —- arguably
inconsistent with one of its purposes to foster the use of land
for new homes and residential uses’® -— that has enabled the
defendant-municipalities to avoid providing affordable housing
opportunities, thereby perpetuating the exclusionary character of

these boroughs.

ITIT. DETERMINQTIONS OF LAW

The dominant question in every Mount Laurel action is
whether the municipality has created a realistic opportunity for
the construction of its fair share of the region’s needs for

affordable housing. In reviewing the municipality’s response to

Yy J.8.a, 133371,
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its constitutional duty, the judiciary should harmonize its
decisions wherever possible to COAH guidelines and policy. See

Hills Dev. Co. v. Bernards Twp., 103 N.J. 1, 22 (1986}. Courts

hearing and deciding exclusionary zoning cases should follow

CCAH's fair-share methodology. Id. at 63 and see Bi-County Dev.

Corp. v. Mayor of Borough of Cakland, 224 N.J. Super. 455, 458-59

(Law Div. 1988); Mount Olive Complex v. Township of Mount Olive,

340 N.J. Super. 511, 527-28 (App. Div. 2001}, The good faith or

bad faith of the municipality is not a relevant consideration in
determining the municipal cbligation. Such considerations,
however, may be appropriate once a remedy must be imposed.

The instant case is dramatically more complicated'? than the
erdinary contested Mount Laurel case (which is already
complicated enough) because the lands that are the subject of the
builder’s remedy, together with large tracts in both
municipalities, are not subject to municipal land use controls.
The role of the NJMC thus becomes a focus of the action. Upon a
review of the extensive record generated in this case, I conclude
that there is nc significant evidence in this case that any of
the governmental agencies -- meaning Carlstadt, East Rutherford,

and the NJMC ~~ took any meaningful steps to provide reasonable

¥ The trial consumed eight trial days spread over four months. In addicion, I viewed
the propecty in the presence of the atiornevs under the procedures of Morris County
Land Improvement Co. v. Township of Parsipmany-Troy Hills, 40 HM.J. 539, 54849, {1963).

A lengthy recess was taken in August and September 2005, to give the parties a final
chance to try to reach a mutusl accommodation and resolve their differences. Alchough
the Specisl Master valiantly pursued settlement efforts, the medistion process failed.

11 _ L=5894-03; L-5885-03



opportunities for low and moderate income housing in East
Rutherford and Carlstadt. Indeed, shortly before the trial in
this case, the NJMC approved a housing development in an isolated
area of Bast Rutherford that conspicucusly omitted any obligation
on the part of the developer to devote a percentage of the units
toc the needs of low and moderate income perséna, Also, in East
Rutherford’s downtown -- albeit before this exclusionary zoning
case was filed -- the municipality approved multi-family
developments on lands within its zoning contrel, but made no
accommodations for a set aside of low or moderate income housing
units. Although at trial the NJMC attempted to eschew its prior
gentle disregard of affordable housing needs, I conclude that it
is as responsible for the lack of affcrdable housing in Bast
Rutherford and Carlstadt as are those municipalities’ alected
officials. Although I can not say that the NJIMC violated its duty
under the constitution to provide affordable housing
opportunities, it aided and abetted the municipalities’ fturning
blind eyes to the plight of the poor, in direct violation of the
municipalities’ affirmative obligations under the Mount Laurel
doctrine.

The threshold step in determining municipal compliance with

the Mount Laurel doctrine requires calculation of fair share.

L-8884-03; L-5895-03
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Carlstadt’s current'® cumulative affordable housing obligation as
determined by COAH is 198 units. Twelve of these units represent
satisfaction of an indigenous need, or rehabilitation component.
The balance of 186 units represents Carlstadt’s pre-credited
obligation of its region’s present and prospective need, or the
so-called inclusionary or new construction component. Carlstadt
claims that it is land poor and therefore it is entitled to a
reduction in the COARH-computed obligation for new construction
because it has no sites available, including the Tomu site, which
it considers unsuitable for housing. It also claims that it is
entitled to credits for some of its indigenous obligation because
of rehabilitation work done in the last few years. Under COAH
rules, credits for rehabilitation are governed by N.J.A.C. 5:93-

3.4:

{a} A municipality may receive credit for
rehabilitation of low and moderate income substandard

units performed subsequent to April 1, 1990.
{b) Units shall be eligible for crediting if:

1. They were rehabilitated up to the
applicable code standard and that the average capital
2ost expended con rehabilitating the housing units was
at least $8,000; and

2. The wnit is currently cccupied by the
occupants who resided within the unit at the time of
rehabilitation or by other eligible low or moderate

income households.

¥ Thiy does not include Carlstadt’s third round obligations as ilmplemented by CORH's
Ygrowth share” regulatiocns. N.J.2.C. 5:24-1.1 st seq.
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(¢) Credits for rehabilitation shall not axceed

the rehabilitation component and shall only be

credited against the rehabilitation componeant .,

Carlstadt proved at trial that several dwelling units in the
municipality were the beneficiaries of block grants exceeding
$8,000 each to be used for unspecified purposes, but presumably
rehabilitative in nature. However, it did not satisfy the
requirement of proving that any unit “is currently occupied by
the cccupants who resided within the unit at the time of
rehabilitation or by other eligible low or moderate income
househelds.,” Thus, Carlstadt is not entitled to any credits
against its twelve unit obligation for indigenocus need.

Bast Rutherford’s current!® cumulative affordable housing
obligation as determined by COAH is 104 units. Thirty-four of
these units represent satisfaction of an indigenocus need and the
balance of 70 units represents East Rutherford’s new construction
component . Unlike Carlstadt, East Rutherford neither challenges
the new construction component of its fair share obligation nor
seeks a vacant land adjustment. Like Carlstadt, however, it
claims entitlement to credits for recent rehabilitation efforts.
However, also like Carlstadt, and for the same reasons, it has
failed to satisfy the proof requirements of N.J.A.C. 5:93-

3.4(b) {2). Thus, East Rutherford is not entitled to any credits

against its 34 uynit obligation for indigenous need.

" This does not include East Rutherford's third round obligations as implementad by
COAH's “growth share" regulations. N.J.A.C., 5:94~1,1 et seq.
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Under N.J.A.C. 5:93-4.1 and -4.2, where developable land is
supposedly scarce, a municipality may attempt to demonstrate that
it does not have the physical capacity to address the fair share
housing obligation calculated by COAH. This is known as the “lack
of land” or “vacant land” adjustment. It is up to the
municipality to prove its entitlement to this adjustment.
N.J.A.C, 5:93-4.2. This process inveolves the identification of
all appropriate vacant land in the municipality and the
assignment thereto of dwelling unit densities, which produces
what COAH calls the municipal realistic development potential
(RDP). N.J.A.C. S5:93-4.2(f). Another way of expressing this
adjustment process is to recognize that a land poor municipality
is entitled to a vacant land adjustment or “adjustment due to
available land capacity.” However, in order to obtain this
adjustment, the municipality must perform an exhaustive planning
analysis and convince the court of its clear entitlement to an
adjustment.

The actual calculation of RDF is not subject to arithmetic
precision or mathematical perfection. It is based upon an
assessment ﬁf the competent factual and expert evidence, informed
by the gloss of COAH rules, and ultimately distilled into a
concrete number. It is neither forensic alchemy nor judicial
sleight-of~-hand that results in the RDP. Rather, it emerges from
the overarching notion that whatever the development potential is

calculated to be, it must perforce be based upon a foundation of
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realism. The gquestion to be answered is, what is the realistic
{not necessarily the maximal) development capacity of the land?

The process of computing the RDP is expressly outlined in
N.J.A.C. 5:93-4.2 and is supposed tc begin with the municipality
creating a map showing all existing land uses. Next, the
municipality should prepare an inventory of all vacant parcels by
block and lot. Third, the municipality may exclude certain vacant
lands from the inventory based upon certain objective conditions.
Fourth, the municipality must presumptively include all other
vacant lands and may include underutilized, but not vacant, lands
including certain golf uses, nurseries and farms, and
nenconforming uses., In connection with nonvacant land, COAH may
request confirmation from the owner indicating the site’s
availability for inclusionary develeopment. Fifth, land may be
excluded from the inventory by the municipality if it falls
within any of the following categories:

. Constrained agricultural lands.
. Envirconmentally sensitive lands.
Historic and architecturally important sites.

. Certain active recreational lands.

ok W N

Certain conservation, parklands, and cpen space

lands.
6. Other sites determined to be not suitable for low

and moderate-income housing.

The final step in the RDP recipe is to assign a2 site-

specific density and percentage set-aside for each parcel that
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has survived the culling process. The minimum presumptive density
shall be six units per acre and the maximum presumptive set-aside
shall be 20 percent. The regulations require a consideration of
“the character of the area surrounding each site and the need to
provide housing for low and moderate income houssholds in
establishing densities and set-asides for each site.” N.J.A.C.
5:93-4.2(f),

Before completing the computation of RDP, I must point ocut
that the criteria for inclusion in RDP is not the same criteria
used to determine the inclusion or exclusion of a site as part of
an ultimate compliance mechanism. N.J.A.C. 5:83-53.3 provides
guidance as to which sites are appropriate to be designated for
inclusionary development. It includes the reguirement that the
site be “available, suitable, developable, and approvable, as
defined in N.J.A.C. 5:93-1." These criteris —— except arguably
suitability -~ do not apply when RDP is computed. Rather, they
play a role when the municipality’s compliance plan reveals those
sites to which ii intends to confer incentive inclusionary zoning
or other site-specific affirmative measures to meet the RDP.
Thus, the only two relevant criteria for RDP purposes are 1}
planning concerns and 2} affordable housing needs.

Carlstadt argues that it has neither vacant nor underutilized
land that could accommodate housing, much less affordable housing,
and therefore its ROP should be fixed at zero. The Special Master

concurs, to the extent that he agrees that Carlstadt has scarce
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land resources, but disagrees that the Tomu site is inappropriate
for housing. Indeed, as the Special Master noted, the Tomu
property is “the only game in town.”

To make its argument, Carlstadt contends that the Tomu site
is unsuitable for housing because it is located on a cul de sac
and isolated from the already-residentially developed areas of
Carlstadt. A careful, nuanced analysis of actual adjacent uses,
the surraunding road network, and local environmental conditions
was eschewed in favor of the default position that simply because
the Tomu land was approximately three miles from the core of
municipal services (municipal building, public safety facilities,
library, and schools) it was not appropriate for housing. This
undefined concept of site isolation as a basis for unsuitability
for housing is belied by the recent NIMC approval of a 614 unit
residential development in East Rutherford on a distant and
isolated area of Route 3. This project, approved by the NJMC in
May 2005, shares many of the same attributes of the Tomu land, yet
it was thought fully appropriate for residential development by
the MIMC. In like vein, during the trial, the NJMC wvirtually
conceded site suitability of the Tomu site and did not seriously
dispute that the Tomu land in Carlstadt could be used for housing.
However, it clearly preferred that it be utilized for recreation

purposes in accordance with the NJMC Master Plan and not for high

deﬁsity housing.

L~58%4-03; 1-~-5825-03
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Carlstadt’s position regarding site suitability 1s untenable
and unpersuasive, even though it was expressed by the experienced
expert on behalf of the municipality. I conclude that her ultimate
epinion constitutes nothing more than a net opinion, the product
of the personal views of the expert, untethered to objective
standards and principles in the discipline of professional
planning. The net opinion rule provides that an expert's "bare
conclusions, unsupported by factual evidence” are inadmissible.

Buckelew v, Grossbard, 87 N.J. 512, 524 (1981). The rule often

focuses upon "the failure of the expert to explain a causal
connection between the act or incident complained of and the
injury or damage allegedly resulting therefrom.” Ibid. In this
raegard, the net opinion rule regquires the expert witness "to give
the why and wherefore of his expert opinion, not just a mers

conclusion." Jimenez v. GNOC, Corp., 286 N.J. Super. 533, 540

{App. Div.), certif. denied, 145 N.J. 374 {19%6). It is

insufficient for an expert simply to follow slavishly an "accepted
practice” formula; there must be some evidential support offered
by the expert establishing the existence of the standard. A
standard that is personal to the experi is equivalent to a net

opinion. Taylor v. Delosso, 319 N.J. Super. 174, 180 (App. Div,

1999}, In Kaplan v. Skoloff, 339 N.J. Super. 97 (App. Div. 2001},

an attorney's expert opinion was rejected in a legal malpractice

case for the following reasons:
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Plaintiff's expert offered no evidenitial support
establishing the existence of a standard of care,
other than standards that were apparently personal to
himself. In this regard, Ambrosio failed to reference
any written document or unwritten custom accepted by
the legal community recognizing what would constitute
a reasonable settlement under the facts presented in
this case. In this stark absence of supporting
authority, Ambrosic provided only his persocnal view,
which, as we have explained, "is equivalent to a net
opinion."{quoting Taylor v, Delosso, 319 N.J., 3Super.
at 180).

[335 N.J. Super at 103.].

In the instant case, Carlstadt’s expert opinion regarding site
suitability was similarly barren of evidential support, and I
reject it. In fact, using COAH parameters for suitability found in
N.J.A,C. 5:93-1.3 (“[s]uitable site means a site that is adjacent
to compatible land uses, has access o appropriate streets and is
consistent with the environmental policies delineated in N.J.A.C.
5:93-4") it appears that the Tomu land in Carlstadt is plainly
suitable for housing. The land that surrounds the Tomu site is
dedicated to nature preservation, river access, and benign utility
uses. The Special Master described the areaz as positively
“bucclic” in comparison to the Route 3 residential development
recently approved in East Rutherford. Although it is at the end of
a long cul de sac {Paterson Plank Road} that also serves as a
major service road along the northern sdge of facilities at the
New Jersey Sports and Exposition Authority, the site has access to
a significant thoroughfare that is plainly capable of handling the
anticipated traffic. Carlstadt did not present any expert evidence

that the capacity of the road network would be inappropriate for
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the proposed housing; its best argument seemed to be that
potential residents would encounter congestion when the New Jersey
Sports and Exposition Authority’s facilities were operating or
that they might endure inconvenience if the road were closed
because of an accident or other emergency. These arguments do not
militate against the development of housing on the site. Even
Carlstadt’s argument about the land’s remcte location —- as
compared to Carlstadt’s developed “downtown” ~- is unpersuasive
because Paterson Plank Road provides excellent access to points
north and east, including the already-residentially developed
areas of Carlstadt and East Rutherford. Finally, Carlstadt did not
demonstrate how the Tomu uplands, already being used for
commercial purposes, would detract from, degrade, or defeat the
environmental policies of the NJIMC.

Table 1 summarizes my computation of RDP according to COAH
methodology and results in Carlstadt’s RDP of 72 units of low and

moderate income housing:

Table 1:
Summary of RDP Calculation
for Carlstadt

Site Unconstrained Units per Total Set— RD®
Arga {In Acrte Units Aside Units
acres)
Tomu Site 3,584 100 358 2T% 72

I selected a density of 100 units per acre because it is

consistent with the approximate average of the density approved on
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the East Rutherford portion of the Tomu site by the NIMC in 1989
of 66" units per acre, and the recently approved density of 146
units per acre on the Route 3 site by the NJMC. I also took into
account the Special Master’s reminder that a density of 110%7

units per acre was the agreed-upon density in East/West Venture v.

Fort Lee, 286 N.J. Super. 311, 322 (App. Div. 1996). Tomu‘s final

proposal for a builder’s remedy results in a density of 11718

units per acre, which is not much more than the density I selected
for purposes of computed Carlstadt’s RDP.

A developer is entitled to a builder's remedy if: (1) it
succeeds in Mount Laurel litigation; (2} it proposes a project
with a substantial amount of affordable housing; and (3} the site
is suitable, that is, the municipality fails to meet its burden of
proving that the site is environmentally constrained or
construction of the project would represent bad planning. Mount

Laurel II, 92 N.J. at 279-280; Shire Inn, Inc. v. Borough of Avon-

by-the-Sea, 321 N.J. Super. 462, 465 (App. Div.), certif. denied,

162 N.J. 132 (19%99). "The builder®s remedy is a device that
rewards a plaintiff seeking to censtruct lower income housing for

success in bringing about cordinance compliance through

1% 330 units wers approved on 5,285 acres of upland.
¥ §14 units wers approved on 4.2 acres of upland.
Y 585 units were agproved on 4.88 acres.

** 420 units are proposed on 3,584 acres of upland.
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litigation.” Allan-Deane Corp. v. Bedminster Township, 205 N.J.

Super. 87, 138 (Law Div. 1985).

Even if a developer satisfies these three prongs, it may
still be disqualified from receiving a builder’s remedy if it is
found that the developer acted in bad faith or has used the Mount
Laurel doctrine as a bargaining chip:

Care must be taken to make certain that Mount
Laurel is not used as an unintended
bargaining chip in a builder’s negotiations
with the municipality, and that the courts
not be used as the enforcer for the builder’s
threat to bring Mount Laurel litigation iFf
municipal approvals for projects containing
ne lewer income housing are not forthcoming.
Proof of such threats shall be sufficient to
defeat Mount Laurel litigation by that
developer.

[Mount Laurel II, 92 N.J. at 280.1

The loss of a builder’s remedy to an otherwise—qualifying
plaintiff-developer is neither novel, nor shocking. The interests
of the absent class — the unhoused poor —- for which the
litigation is prosecuted, will not be prejudiced as long as the
municipality’s compliance mechanism is capable of satisfying the

ultimate fair share obligation. Other land in the municipality

that is identified as being realistically developable with

affordable housing will abserb the disqualified plaintiff~
developer’s complement of low and moderate-income housing. In
this case, however, no other land in either municipality has been
proffered as being capable of providing affordable housing.

Ironically, the NJMC, Fust a few months ago, sguandered an
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opportunity to inject affordable housing into East Rutherford as
part of the 6l4-unit residential development approved for the
Route 3 Service Road. Thus, even if some bad conduct exists on
the part of plaintiff, it must be balanced by the needs of the
absent class.

The record produced at trizl does not support the conclusion
that Tomu acted in bad faith or manifestly engaged in conduct
prohibited by the Mount Laurel doctrine. Notwithstanding Tomu’s
conceded profit motivation, it cannot rightly be criticized as
abusing Mount Laurel principles simply because of its incessant
efforts to develop its land. The administrative proceedings that
are pending in the Office of Administrative Law have little
bearing on Tomu’s present application. There is nothing contrary
to the public interest for a land owner to attempt to keep as
many of its development options open and available as possible.
The doctrine of election of remedies is inapposite whén the
rights of the absent class of unsheltered poor are involved.
Although there i{s some evidence in the record that suggests that
Tomu representatives may have allowed the words “Mount Laurel
Project” to slip from their lips during one or more discussions
with, or in the presence of, municipal officials, I find those
comments to be stray and harmless error, not worthy of a
wholesale disenfranchisement that would redound to the detriment

of the absent class.
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No responsible local official is unaware of the obligations
that the Mount Laurel doctrine has imposed. To argue seriously
that the chief executive officers of the NIMC, East Rutherford,
and Carlstadt were taken aback by mention of affordable housing
in connecticn with the development of vacant land is almost
lzughable. The dreadful record of disaccomplishment of the NJIMC,

Bast Rutherford, and Carlstadt since Mount Laurel II and the

adoption of the FHA speaks volumes more than an amateurish
utterance by a Tomu representative of the new seven dirty words, '
“Mount Laurei low and moderate income housing.” Mount Laurel
litigation must not deveolve into a dreaded game of gotcha, where
the mere expression of proscribed words results in a
disqualification. Taken in context and under the totality of the
circumstances I can not say that the Tomu representatives’
references to potential Mount Laurel litigation had any negative
effect upon the public interest, other than the transient
righteous indignation suffered by the cofficials who heard the
comments.

In this case, Tomu satisfies all three prongs of the three-
prong test for entitlement to a2 builder’s remedy. First, it
successfully participated in obtaining summary judgment declaring

East Rutherford’s and Carlstadt’s development regulations

P The original sevep dirty words, of course, are attribuved to comedian Gacrge Carlin.
See http://en.wikipedia.org/wiki/George_Carlin {last visited on November 8, 2005). I
will not repeat them here, but they may be found at FLC v, Pacifica Foundation, 438
U.5. 726, 751; 98 5. Ct. 3024, 3041; 57 L. Ed, 2d 1073, 1085 (18748},
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invalid, thereby necessitating rezoning and the appointment of
the Speacial Master. Second, it has offered to make substantial
contributions to the municipalities’ nonexistent stock of family-
type low and moderate income housing units. Third, the
municipalities have failed to demonstrate that because of
substantial planning concerns, Tomu’s proposed use of its land in
both municipalities is clearly contrary to sound land use
principles. Said another way, the competent evidence clearly
establishes that the land is fully capable of being developed for
Tomn's proposed development and there are neither legitimate
planning concerns nor environmental constraints that would hinder
a sound development. The site is qualified for affordable housing
substantially in the manner proposed by Tomu.

One issue that received attention at the trial was the
manner of conveying wastewater from the site. The Carlstadt
inclusionary development will be serviced by the Carlistadt
Sewerage Authority. The East Rutherford inclusionary developmeni
could be serviced by the East Rutherford Sewerage Authority, but
Tomu wants all of the development’s sewage to be serviced by the
infrastructure of the Carlstadt Sewerage Authority under an

inter-municipal agreement authorized by Dynasty Building Corp. v.

Borough of Upper Saddle River, 267 N.J. Super. 611 (app. Div.

1993} and Samaritan Center, Inc. v. Borough of Englishtown, 294

N.J. Buper. 437 {(Law Div. 199&), as validated by Bi-County Dev,

of Clinton, Inc. v. Borough of High Bridge, 174 N.J. 301, 327-328
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(2001}, since East Rutherford enjoys its own sewer network,

there

is no sound reason, on the record presented in this trial, for ne

now to declare that Tomu is entitled to a Bi-County-like remedy.

It is simply premature to engineer the wastewater management of

the project, keeping in mind that Tomu has demonstrated the

feasibility of dealing with its sewage discharge through either

or both municipalities’ infrastructure.

In light of the foregoing, I shall enter an order granting

Temu’s application for a builder’s remedy tc allow its lands in

East Rutherford and Carlstadt to be developed with a mixed use

project as follows:

The development In East Rutherford shall consist
of noe more than 420 residential units consisting of
360 market rate units and 60 affeordeble rental units,
plus no more than 420 residential units consisting of
340 market rate units and 80 affordable rental units
in Carlstadt. These units shall be located in two
midrise buildings which height shall not exceed the
lesser of Federal Aviation Administration elevation
guidelines or 230 feet. All dimensional reguirements
of the NJMC shall be satisfied, as must all applicable
requirements of the Residential Site Improvement
Standards found in N.J.A.C. 5:21-1 et. seq.?® In
addition, there shall be no more than 38,000 sguare
feet of "ancillary development” that shall include
limited commercial facilities (such as a dry cleaner

or convenience store), recreational facilities, public

safety facilities, and meeting rooms. The develcpment
shall include a marina available to the public, to be
overseen by the NJIJMC, but reserving five berths for
the development or its residents. Tomu shall construct
a2 riverwalk promenade, plus public parking, to allow
access to the Hackensack River by members of the
public, all as directed by the NJMC and in accordance

* This decision does not prohibit Tomo from applying to the appropriate agency
variances, excgeptians, waivers or -other relief from applicable regulations.
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with applicable law. The development shall comply with
2ll other rules and regulations of the NJMC that are
not inconsistent with this builder’s remedy. Finally,
the development shall comply with all Federal and
local statutes, regulations, development regulations
or ordinances that may apply and shall also comply
with all other State laws including, but not limited
to, the Fair Housing Act, N.J.S.A. 52:27D-301 et seq.;
Freshwater Wetlands Protection Act, N.J.S.A. 13:9B-1
ef seqg.; the Endangered and Nongame Species
Conservation Act, N.J.S.A. 23:2A-1 et seqg.; the Water
Supply Management Act, N.J.S.A. 58:1A-1 et seg.; the
Water Pollution Control Act, N.J.S.A. 58:10a-1 et
seg.; the Realty Improvement Sewerage and Facilities
Act (1954), N.J.S.A. 58:11-23 et seqg.; the Water
Quality Planning Act, N.J.S5.A. 58:11A-1 et seq.; the
Safe Drinking Water Act, P.L. 1977, ¢.224, N.J.S5.A.
58:12A-1 et seq., the Flood Hazard Area Control Act,
N.J.S5.A. 58:16A-50 ef seqg., and zll implementing
rules.

The order shall further declare that East Rutherford’s and
Carlstadt’s land use regulations remain invalid and
unconstitutional insofar as they continue past exclusionary
practices. The FRast Rutherford and Carlstadt Planniné Boards and
the respective governing bodies shall immediately prepare
comprehensive compliance plans (including appropriate strategies
to address the indigenous and unmet needs) for each municipality,
together with zoning and planning legislation to satisfy the fair
share obligations of rounds cne_and two, and the unmet need, all
in compliance with COAH regulations. They shall draft meaningful
Housing Element and Fair Share Plans, together with fee
ordinances (if appropriate) and spending plans that are consonant
with COAH rules. They shall exercise planning discreticn in

deciding whether to employ a program of rehabilitation grants,
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regional ceontribution agreements, accessory apartments, mobile
homes, overlay zones, or any other incentive devices to meet the
fair share and unmet need. This plan shall be completed, adopted,
and presented to the court no later than February 28, 2006. In
default thereof, all development regulations in East Rutherford
and Carlstadt shall be permanently invalidated and a scarce
resource .ordéer enjoining all land use development applications in
East Rutherford and Carlstadt (whether before the Planning Board
or Board of Adjustment or the NJMC)} shall become automatically
effective. On the other hand, if the municipalities, or either of
them, comply, they will be entitled to a six-year judgment of
repose cemmencing no earlier than February 28, 2006.

The Special Master shall regularly consult with designated
representatives of East Rutherford and Carlstadt and their
Planning Boards and governing bodies during the preparation of
the compliance plans and he shall provide appropriate input and

constructive criticism throughout the process.

IV. CONCLUSION

I understand that “no one wants his or her neighborhood

determined by judges.” Hills Dev. Co. v. Bernards, supra, 103

N.J, at 63~64. Nevertheless, this case demonstrates the risks
that attend the failure of municipalities to advance proactively

affordable housing opportunities. Hiding in plain sight of the
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NJMC, each of the defendant-municipalities elected to turn a cold
shoulder to the needs of those citizens most in need of decent
and affordable shelter.? In like vein, the NJMC stood mute for
years while prospects for affordable housing were lost in East
Rutherford and Carlstadt, and available land grew scant. The NJIMC
is complicit in the municipalities’ commission of constitutional
torts and the silent acquiescence of conditions where not one
unit of identifiable affordable housing has been built in twenty
years. Where other governmental actors have failed to conform
their conduct to the dictates of the constitution, it becomés the
duty of the judiciary to crder remediation. That, sfmply, is what
has happened here. The stark reality of the situation is that in
the absence of court intervention, low and meoderate inccome
housing would remain as illusory today as it has since the
inception of the NJMC and its predecessor agency more than three
decades ago.

I request that the Special Master prepare the appropriate
order to memorialize this decision and submit it to all counsel

and to the court as soon as practicable pursuant to R. 4:42-1{(c).

By T write this epinion, I am aware that france ig encountering lits worst civil
unrest in four decades, partly because of neglecting the ghelter needs of ity mest
economically vuinerable citizens, incorgruously living in the suburbs of Paris. See
“france Riots Spill Into Bth Day,” http://www.chsnews.com/storias/J008/11/
03/workd/mainl006022,.shiml (last visited on November 8, 2005) and New York Times
article "Inside French Housing Frodject, Feelings of Being the Outsiders,”

http://www. nytines.com/2005/11/0%/international/europe/09proiects  html {(last visited on
November 5, 2005). The United States, including New Jersey, has a history of urban
vivlence that has been mitigated, however, —- in part -- by the creaticn of new housing
apportunities {(and some better jobs and schools) for members of sconemic underclasses.
Ona of the goals wf the Mount Laurel ductring is to consion such unresc and violence to
the dustbin of history.
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Hall, Eeq. and Robert Kasuba, Esq. of the firm of Sills, Cummlls,
Epstein ¢ Gross, p.c., attorneys for Plaintiff Tomy Development
Co., Inc. {"Dlaintifen or “Tomu"} ; Richard o, Allen, J¥., Esg. of
the firm of Kipp &'Allen, LLp, attorney for defendantg Borough of
Carlstadgt and Planning Board of Carlstadt; Beverly u, Wurth, Esq.

of the firm of calo Agoatino, P.C,, attorney for defendantg

and Christine Piatel, Esg., 'Deputy Attorney Genersz) (Zulimg v,
Fai'ber, Attorney General}, attorney for defendant Ney Jersey

Meadowlands Commission ¢ "NIMCr) vpon  the application of

E”r"}wla«am%g“ﬂmm'@f‘““wm -

gheazmrough ©f East Rutherforg (hereimarrey collectively

"municipa) defendantg) for entry of & Judgment of Re
to Scuthern Burlington County NAACE v. Mount Yaurel Lownghip, 93
N.J. 158 (1983) . (hereinafter "Mount Laursj IX"}, and the Court

having pbreviously entered an order granting plaintifs & builder’g



Housing Element and  Fair Share Plang ang other legislation
consonant with rules of the Council on Affordable Houping
(hereinafter "CORH"), and the Court having rendered g written

Decision dateyd May 19, 2006, the brovisiong of which are

IT I8 on this ‘ day of \‘Ma « 2006,

ORDERED AND_ ADJUDGED that effective on June 1, 200 and

1. There are hereby created, ag independent judiecial

Bagt Rutherford ang 2 Mount Laure]l Implementation Monitor for the

Borough of Caristade (collec___t__:_iyg;y called . MMoniteps

'z_-:e'"aéonable‘ fees, Costa, and expensgeg of the Monitor shall be borne
by the Boroughs of mast Rutherford ang Carlstadt in préporticn to
the work done on behalf of each municipality by the Monitor, The
Monitor -shall have no-’ role in ‘local government éffairs except ag
Provided in thig judgmaﬁt, Excluding matters within the sole
jurisdiction of the New Jersey Meadowlands Commission, no zoning

Permit, building permit, or any other authorization to use or



- additional Dowers :

documents ang information the Monitor determines are necessary to

agsist it ip the executiop Of its duties, The Monitor shall have

subject from.any officer, agen;, Or employee of the Boroughs of
East Rutherforg and Carlstady, The Monitor ghall receive advance
notice of, ang have theloption to atteng scheduleq meetings of the
governing bodies, Planning boards, ang boards of adjﬁstment.

B, After giving due rega;d to the current {but now

suspended) land usge deveiopment legislation heretofore enacted by

: {nte] o} R T

the municipalities, the Monitor

:“ﬁéceaéafy ;ulegrhggg Yegulations. {inciudiﬁ@, if appr%ﬁ%iété,
interim or temporary ryuies and regulations) - in lieu of zoning,
land uge, and development ordinancesg - that wili immediately

provide reasonable OPportunities for the Creation of low ang

moderate income housing in accordance with the Fair Houging ace



| legislation, said rules and regulationg shall nevertheless
Substitute for and act ag the lang use. laws of the respective
municipality, to be enforceq 88 such by the Monitor ang the
munlclpallty s agents, vfficers, ang efployees, -

C. The monitor shall oversee  and reviey all
applications for development Tequests for land uge or building
permlts, requests for interpretatlons, and appealg that woulg
otherwise he within the jurisdiction of the boards of adjustment,
Planning boards, or administrative officials’ jurisdiction under
the Municipal Land Use Law. In order to validate any'gpplicatioﬁ

for develqpment, request for land use or bulldlng permit, request

for 1nterpretatlon or,aggﬁg%ﬂgghg;;

7.‘be requlred ThﬁMQ@itQEHQLQIlAhava-bhe-authorityffb“aihabpfdﬁe.

Teverse, or reject any application for development, application

O appeal if ¢ would frustrate, impede, or counteract the
creation of luw and moderate inccme housing in the mun1c1pa11ty

Slmllariy, ‘the Manltor shall have the authority to overrule and
Ieéverse the deniai of an appllcatlon for development, request for
a land use or building permit, regquest for an interpretationf or

appeal if, in the exercise of the Monitor‘s discretion and

Judgment, Such application for development, request for a lang use



foste: the création of low ang moderate income hpusing
oPportunities,

D. ThHe Monitor shall prepare a foriial Housing Ele;fnént
and Fétirn Share Plan {hereinaftey "Affordability Plan"} for each
municipality, he Affordability p1ap shall comply with the FHa
and all current rules ang regulations of COAH, and shal) include
prdviéions to ineet all obligationsg relating to indigen.ous need,

new construction, unmet need, ang CORH’8 thirg round ruleg, The

Monitor ghali be permittegd to utilize ang implemént any technique

Quthorizegd by the FHA o

Tegional c'ontribm?ﬂiﬁﬁm?ﬁgraw”

- homes to achieve compiiance. Each municipality shalq be reguireq

to ado;;t the Affordability pian of the ﬁoni_tor and shall take all
appropriatce actions, j.ncluding appropriating funds ang executing
all necessary documents, to implement the provisions ¢f the
Affordabig.it:y Plan.

B, The Monitor Bhall act in the place ang Btead of the
municipalit;y or its deaignéted agent (as provided
regulatién, or common practice) jip Comnection with development
applicationg, zZoning and Planning activities, or requesté for

permits that are within the jurisdiction Of the New Jersey
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Meadowlandsg Commission. In this Capacity, the Monitor ghali

- advocate, eithey district-wide Or on an application-by-applicat:i.on
has gole jurisdiction OVer the matter, qpe Boroughs of pgagp
Rutherforg and Carlstadt, together with their agents, officers,

whether orally or in ivriting, in Connection with developn’ient

Lot .
applications,' Zoning ang Planning activities, oy reguests for

F. =~ mhe Monitor shany apply to cCoan, when the instane
litigatiopn is concluded, for 8ubstantive certification Pursuant tg
then extant Btatutes, rules, angd regulations,

G. The Monitor ahall take guch other actions,

conducting the activities of the Menitor. Additionally, the
Monitor shal:i have authority to require the municipalities and

their agentg, officeres, ang employses o take any actions the



P [F N PRI RN TENTY

gt IS S it L L s

2, All Zoning, lang use, and development Oordinances of the

" Borough of Eagt Rutherforqg and the Borough of Carlstadt, including

ruleg ang regulationg ag required by thig Jjudgment (whetheyr

'hinunicipa'lities, except thoge Necessary to aveig imminent peril to
life or Property. gaig ordinances, however, shall cont:inu'e in

full foree and affect for all usgeg and structyres &hat currently

land ang s'tructures. Uses and struct_ures that have been approved.

by a 1oca: construction official, zoning officer, board of



for Compliance with this judgment .

8 procedures.
A copy of this Final Judgment 8hall be Served by the

9




Special Magter upon

the date hereof .

ail coungel of Yecord within ES—

days of

16




Exhibit



NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE COMMITTEE ON OPINIONS

TOMU DEVELOPMENT CO., INC.,

Plaintiff,
v,

BORQUGH OF CARLSTADT,
PLANNING BOARD OF CARLSTADT,
and the NEW JERSEY
MEADOWLANDS COMMISSION

Defendants,

TOMU DEVELOPMENT CO., INC.,

Plaintiff,
V.

BOROUGH OF BEAST RUTHERFORD,
PLANNING BOARD OF EAST

RUTHERFCRD, and the NEW JERSEY

MEADOWLANDS COMMISSION

Defendlants,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NO, BER-L-5B94-03

SUPERIOR COQURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NG. BER-L~5895-03

Decided: May 19,

Robert A. Kasuba
Cummis Epstein & Gross,
the cause for plaintiff,

Richard J. Allen,

and Thomas Jay Hall (8ills

P.C., attorneys) argued

(Ripp & Allen, LLP,

attorneys) argued the cause for defendant Borough
of Carlstadt and Planning Board of Carlstadt.

Beverly M. Wurth

Corporation, attorneys)

{Calo Agostino, A Professional

argued the cause for

defendant Borough of East Rutherford and Planning

Board of Bast Rutherford.



RN

AL ke it

ST

bl s

Robert L. Gambell and Christine Piatek {Zulima V.
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JONATHAN N. HARRIS, J.5.C.

PREFACE

More than six months have elapsed since I unequivocally
declared that Carlstadt and East Rutherford had neglected their
constituticnal obligations under the Mount Laurel' doctrine and
their statutory duties under the Fair Housing Act. No responsible
local official is unaware of the responsibilities that these
principles have imposed, Yet, ignoring my order to comply fully by
February 28, 2006 (110 days from the November 10, 2005 opinion),
the defendant municipalities have again disappointed the citizens

of the State of New Jersey. I start my analysis of the situation

with the following thoughts in mind:

If not you, who? If not now, when?
{Paraphrased from the Talmud)

Given the importance of the societal interest in the Mount
Laurel obligation and the potential for inordinate delay in
satisfying it, presumptive validity of an ordinance attaches
but once in the face of a Mount Laurel challenge. Egual
treatment requires at the very least that government be as
fair to the poor as it is to the rich in the provision of
housing opportunities. That is the basic justification for
Mount Laurel, When that clear obligation is breached, and
instructions given for its satisfaction, it is the
municipality, and not the plaintiffs, that must prove every
element of compliance. It is not fair to reguire a poor man to
prove you were wrong the second time you glam the door in his
Face.

Mount Laurel, supra, 92 N.J. at 180-191,

{Emphasis added.)

' S0, Burlington Cty. N.A.A.C.P. Y. Mt. Laurel Tp., 92 N.J. 158 {1983},
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INTRODUCTION

This is the compliance portion of a Mount Laurel II builder's
remedy action that now requires the defendant municipalities to
comply tangibly with their constitutional obligations regarding
affordable housing. On November 10, 2005, in a written opinion, I
declared that Carlstadt and East Rutherford had engaged in conduct
unbecoming local government in New Jersey. In addition to awarding
plaintiff a builder’s remedy, I gave the municipal defendants one
last chance each to legislate frameworks that would constitute
compliance with their obligations to ensure reasonable
opportunities for the actual construction of low and moderate
income housing within their borders. Notwithstanding being
painfully aware that such tasks would be complicated in light of
the mutvual exclusivity of zoning authority attributable to the New
Jersey Meadowlands Commission’s control of vast lands in Rast
Rutherford and Carlstadt, they have incompletely perFormed,
Accordingly, I must reluetantly employ drastic steps to fulfill the
judiciary’s duty to vouchsafe fidelity to constitutioenal norms.
Mount Laurel II commands such actions in the face of such

longstanding and blatant disregard for the unhoused and underhonsed

poor.

II. FACTUAL BACKGROUND

The factual background of this case is documented in the prior

opinion dated November 10, 2005, and familiarity with that opinion
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is assumed. Following the builder’s remedy phase of the case, I

ordered the following:

East Rutherford’s and Carlstadt’s land use
regulations remain invalid and unconstitutional
insofar as they continue past exclusionary
practices. The East Rutherford and Carlstadt
Planning Boards and the respective governing
bodies shall immediately prepare comprehensive
compliance plans (including appropriate
strategies to address the indigenous and unmet
needs) for each municipality, together with
zoning and planning legislation to satisfy the
fair share obligations of rounds one and two,
and the unmet need, all in compliance with COAH
regulations. They shall draft meaningful
Housing Element and Fair Share Plans, together
with fee ordinances (if appropriate) and
spending plans that are consonant with COAR
rules, They shall exercise planning discretion
in deciding whether to employ a program of
rehakilitation grants, regional contributiocn
agreements, accessory apartments, mobile homes,
overlay zones, or any other incentive devices
to meet the fair share and unmet need, This
plan shall be completed, adopted, and presented
to the court no later than February 28, 2006,
In default thereof, all development regulations
in East Rutherford and Carlstadt shall be
permanently invalidated and a scarce resource
order enjoining all land use development
applications in Bast Rutherford and Carlstadt
(whether before the Planning Board or Board of
Adjustment or the NJMC)} shall become
automatically effective, On the other hand, if
the municipalities, or either of them, comply,
they will be entitled to a six-year judgment of
repose commencing no earlier than Pebruary 28,

2006.

For its first and second round obligations as derived by the
Council on.Affordable Housing (COAH) under the Fair Housing Act,
N.J.S.A. 52:27D-301 et. seq. (FHA), Bast Rutherford was obligated
to provide 70 units of new construction and 34 uwnits of
rehabilitated housing. Since the builder’s remedy provided for 60

affordable units on the Tomu site, East Rutherford did neot have far
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Lo stretch to find the additional ten units to fulfill its
complement of new construction, Carlstadt, on the other hand, had a
COAH-generated obligation of 186 units of new construction and 12
units of rehabilitated housing. The builder'’s remedy provided 80
affordable units in Carlstadt, thereby producing an unmet need for
new construction of 106 units,

In order to meet the mandate of this court’s order to rezone,
both municipalities engaged in legislative activities. Rast
Rutherford proposes three zoning changes. The first, implementing a
mandatory 20% set aside for affordable units, will apply in its
Neighborhood Commercial District. The second, an overlay zone
providing for the redevelopment of industrial properties, will
affect an 18-acre site known as the Star-Glo site and a separately
owned 7.,44-acre site. Third, a “Mixed Residential Overlay Zone,”
will affect a 4,79-acre site known as the Sequa site. The evidence
presented regarding these zoning changes vis-a-vis site suitability
and feasibility of development within the next six years was scanty
and unpersuasive. Additionally, East Rutherford intends to
implement a development fee ordinance. Conspicuocusly missing from
East Rutherford’s plan is any treatﬁent of its rehabilitation
obligation, Furthermore, East Rutherford eschews its CCAH round

three obligations, claiming that they are irrelevant to this

proceeding.,
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In addition to adopting its own development fee ordinance,
Carlstadt created two overlay zones in what it calls “upland
Carlstadt” to fulfill its unmet need of new construction. One
overlay zone affects Caristadt’s entire residential district and
the other affects a light industrial area. In addition, Carlstadt
claims that it has committed itself to redevelop municipally owned
land (the former Washington School) to 100% affordable senior
housing, but the details are conspicuously ambiguous. As with Fast
Rutherford, Carlstadt has taken no meaningful steps to address its
rehabilitation obligation and has ignored its round three

obligations.

I1I. DETERMINATIONS OF LAW

At this stage of proceedings, the municipalities bear a
tremendous burden of persuasion. Not only have they lost the
builder’s remedy portion of the litigation, but also their land use
regulations have been found constitutionally wanting, This latter
deficiency is required to be fixed as part of a unitary piece of
litigation. Although the Special Master finds some salvation in
East Rutherford's compliance effort, I cannot agree with him. With
regard to Carlstadt, its thinly veiled half-baked of fering was
rightly rejected by the Special Master, a conclusion that is well
supported by the record.

When a municipality has been found to have failed in its

constitutional mandate to provide realistic opportunities fer low
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and moderate income housing within its borders, the court, as here,
gives it one last chance. With that last-chance opportunity, the
municipality must hew to applicable COAH regulations. At the vaery
least, a municipality must conform its conduct to meet its new
construction obligation, its rehabilitation obligation, and if a
vacant land adjustment is granted {(as here with Carlstadt), its
unmet need. The easiest determination to make in this case relates
to the utter failure and continued deafening silence of both
municipalities to provide resources for their indigenous
rehabilitation obligations. This is peculiarly significant because
providing housing opportunities for rehabilitation purposes affects
homegrown local citizens, not newcomers. Such efforts, usuwally to
be applicable on a micro-local scale, are noteworthy for improving
neighborhoods and individual qualities of life, Rehabilitation
efforts do not implicate the more-feared large scale intrusions of
mixed use or multifamily developments containing both market rate
and affordable housing units, Although each defendant pProfesses
false piety that it is willing to participate in a recognized
rehabilitation program administered by a county agency, no
affirmative steps toward that end appear to have been seriously
contemplated, much less planned for. This, again, is especially
egregious because the rehabilitation obligation relates to existing
residences and will.most likely affect existing residents. The

failure to address proactively a rehabilitation program for each
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municipality’s indigenous need leaves their current low and
moderate income populace at grave risk to all of the ills
associated with substandard houaing.

Under past and present COAH rules, the municipalities were
required, by the compliance due date of February 28, 2006, at least
to designate an administrator to administer a rehabilitation
Program, submit a marketing plan, provide a framework of
affordability centrols for between six and ten years, fund up to
$10,000 per unit of rehabilitation, submit a rehabilitation manual,

and agree to submit to COAH monitoring. See N.J.A.C. 5:93-5.2;

N.J.A.C., 5:94-4.3, It is no answer to their default that the
municipalities pilan to do all of this in the future. Their
obligation was to comply before this litigation even commenced, and
in the face of that initial failure, to comply by the date ordered
in my November 10, 2005 written opinion,

Much more provocative is the failure of East Rutherford and
Carlstadt to comply adeguately with their recalculated new
construction obligations and unmet need. East Rutherford must
identify the reasonable likelihood that at least ten affordable
units can be distilled from its revampedrzbning regulations., In
order to do this, it must designate sites and prove that they meet
the criteria of N.J.A.C. 5:93m5.3{b}(availability, suitability,
developability, and approvabllity). Instead of that painstaking

proof, East Rutherford merely casts a blanket of a 20% set-aside
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upon a land mass without demonstrating the likely yield of
affordable units therefrom. Anecdotal information about the plans
of develepers and ongoing, incomplete applications is no substitute
for the firm evidence required by COAH regulations. In addition,
East Rutherford’s planning efforts to encourage redevelopment for
affordable residential use in an industrial district ignores
whether any of the hoped-for sites are qualified to be counted
under N.J.A.C, 5:93-5.3(b) as likely candidates for actual
construction of affordable housing,

Carlstadt’s efforts toward compliance stand on a different
footing than East Rutherford’s because it received a vacant land
adjustment, and the Tomu builder’s remedy will fulfill its new
construction obligation. However, under M.J.A.C, 5:93-4.1, the
difference between the initial new construction cbligation and the
recomputed (after a vacant land adjustment) obligation must be the
subject of planning initiatives to ensure that if developable land
becomes available in the future, there will be a firm mechanism in
place to capture affordable housing opportunities on that land.
Thusg, the municipality must plan for this unmet need by legislative
devices such as a redevelopment ordinance, a development fee
ordinance, or an apartments-in-a-developed-area erdinance. N.J.A.C.
5:193-4.1(b}. None of these strategies was used. Ingstead, Carlstadt
uses a simplistic overlay zone technigue that does not reveal the

likely yield of units as to any potential properties in the future.
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In addition, however, Carlstadt trumpets its plan to convert a
former school intoc an affordable housing facility for seniors. None
of the details of the proposal complies with N.J.A.C. 5:93-5,5,
leaving the court and poor seniors in the dark as to the nature,
Scope, and timetable of the not-even embryonic development.

The missing link in all of the municipalities’ compliance
efforts has been the land in the jurisdiction of the New Jersey
Meadowlands Commission. Contrary to plaintiff’s view that East
Rutherford and Carlstadt are required to lobby affirmatively for
housing within their borders but beyond their contrel, I think that
the municipalities should not be required to advocate purposeful ly
positions that their elected officials deem contrary to the local |
public interest. This is especially so if it turns out that the New
Jersey Meadowlands Commission is itself someday authoritatively
obligated fo snsure compliance with the Mount Laurel doctrine,
However, recalcitrant municipalities, such as the defendants here,
should not be allowed to inflict damage to affordable housing
opportunities by either their active discoufagement of such housing
opportunities or by silence. as T will outline later, as part of
the remedies section of this opinion, a Mount Laurel Implementation
Monitor shall be appointed to speak on behalf of each municipality
on matters affecting affordable housing in the New Jersey
Meadowlands District in order to ensure that the inertia engendered

by each municipality will no longer impede appropriate affordable
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4 LL\_...JJAJI':HMH_..‘ Mwdgai,

housing opportunities on lands in these municipalities under the
control of the New Jersey Meadowlands Commissgion,

Among the remedies available to the judiciary if 3
municipality fails or refuses to comply with a court-ordered Mount
Laurel rezoning effort is to enjoin all Ffurther development within
the municipal borders. Another is to suspend all legislative
barriers that prohibit multi~family uses while at the same time
ensuring that any such development includes affordable hdusing. It
is no answer that the court should give East Rutherford and
Carlstadt one more chance to comply; that they misunderstood the
court’s direction; and now they will get it right. The reason for
the absence of this last bite of the apple remedy is two-fold.
First, the Supreme Court in Mount Laurel I7 would not countenance
such a transparent delay tactic. Second, any further lag would only
increase the detriment to plaintiff and the third party
beneficiaries of Plaintiff’s builder’s remedy by delaying the entry
of a final, appealable Judgment, again putting off into the Ffuture
the ultimate disposition of this litigation. I must act now to end
this litigation in a way that protects ang preserves the interests
of all concerned. One remedy that I have gonsidered and rejected is
the vse of contempt proceedings against individual governmental
actors or the municipal corporations themselves, Although monetary
sanctions might well incite the defendant municipalities into

action, and I Lruly understand the power of the wallet, I intend to
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avoid the replication of local government errors that were
committed in the past. Anotherbreason I have eschewed the
traditional contempt mode of ensuring compliance is to avoid the
martyrdom syndrome that some public officials exploit. Rather than
involve those governmental actors who have failed the public in the
past, I have elected to simply remove them from the process and
substitute a court-appointed monitor to oversee land development
activities in East Rutherford and'Carlstadt for the foreseeable
future,
Here is my plan, to be effective on June 1, 2006, and
continuing until Further order of the gourt:
1., There are hereby created, as indepéndent judicial officers,
a Mount Laurel Implementation Monitor for the Borough of
East Rutherford and a Mount Laurel Implementation Monitor
for the Borough of Carlstadt {(cocllectively called Meonitor).
All reasonable fees, costs, and expenses of the Meonitor
shall be borne by the Boroughs of East Rutherford and
Carlstadt in proportion to¢ the work done on behalf of each
municipality by the Monitor. The Monitor shall have no role
in local govermment affairs except as provided in this
judgment, Excluding matters within Lhe sole jurisdiction of
the New Jersey Meadowlands Commission, no zoning permit,
building permit, or any other authorization to use or

develop land or structures within the Borough of East
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Rutherford or the Borough of Carlstadt shall be valid until
and unless it is reviewed and approved by the Monitor who
shall have the following additional powers:

a. The Monitor shall have unfettered access to all
documents and information the Monitor determines are
hecessary to assist it in the execution of its duties,
The Monitor shall have the authority to meet with, and
require reports on any relevant subject from any
officer, agent, or employse of the Boroughs of Bast
Rutherford and Carlstadt. The Monitor shall receive
advance notice of, and have the option to attend,
scheduled meetings of the governing bodies, planning
boards, and boards of adjustment .

b. After giving due regard to the current (but now
suspended) land use development legislation heretofore
enacted by the municipalities, Lhe Monitor shall
forthwith adopt all necessary rules and regulations
(including, if appropriate, interim or temporary rules -
and regulations} - in lieu of zoning, land use, and
development ordinances -— that will immediately provide
reasonable opportunities for the creation of low and
moderate income housing in accordance with the FHA and
the rules and regulations of COAH. Each municipality
shall immediately adopt by ordinance the Monitor’s
rules and regulations as the municipality’s respecti#e
land use legislation. If a municipality fails or
refuses to adopt'the Monitor’s rules and regulations as
its respective land use legislation, said rules and
regulations shall hevertheless substitute for apd act

a3 the land use laws of the respective municipality, to
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be enforced as auch by the Monitor and the
municipality’s agents, officers, and employees,

The Monitor shall oversee and review all applications
for development, requests for land use or building
permits, requests for interpretations, and appeals that
would otherwise be within the jurisdiction of the
boards of adjustment, planning boards, or
administrative officials’ jurisdiction under the
Municipal Land Use Law. In order to validate any
application for development, request for land use or
building permit, request for interpretation, or appeal,
the approval of the Monitor shall be required. The
Monitor shall have the authority to disapprove,
reverse, or reject any application for development,
application for a land use or building permit, request
for an interpretation, or appeal if it would frustrate,
impede, or counteract the creation of lowy and moderate
income housing in the municipality, Similarly, the
Monitor shall have the authority to overrule and
reverse the denial of an application for development,
request for a land use or building permit, request for
an interpretation, or appeal if, in the exercise of the
Monitor’s discretion and judgment, such application for
development, reguest for a land use or building permit,
request for an interpretation, or appeal would foster
the creation of low and moderate income housing
apportunities,

The Monitor shall prepare a formal Housing Element and
Fair Share Plan (Affordability Plan)for each
municipality. The Affordability Plan shall comply with
the FHA and all current rules and regqulations of COAH,

and shall include provisions to meet all obligations
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relating to indigenous need, new construction, unmet

‘need, and COAH’s third round rules, The Monitor shall

be permitted to utilize and implement any technique
authorized by the FHA or COAH including but not limited
to regional contribution agreements, accessory
apartments, and mobile homes to achieve compliance,
Each municipality shall be required to adopt the
Affordability Plan of the Monitor and shall take all
appropriate actions, including appropriating funds and
executing all necessary documents, to implement the
provisions of the Affordability Plan,

The Monitor shall act in the place and stead of the
municipality or its designated agent {as provided by
statute, regulation, or common practice) in connection
with development applications, zoning and planning
activities, or requests for permits that are within the
jurisdiction of the New Jersey Meadowlands Commission.
In this capacity, the Monitor shall advocate, either
district-wide or on an application-by-application
basiz, for the creation of affordable housing
opportunities within each municipality even if the New
Jersey Meadowlands Commission has sole jurisdiction
over the matter. The Boroughs of East Rutherford and
Carlstadt, together with their agents, officers, and
employees, are enjeoined and barred from taking any
action, whether orally or in writing, in connection
with development applications, zoning and planning
activities, or requests for permits that are within the
Jurisdiction of the New Jersey Meadowlands Commiasion
unless such action is approved by the Monitor in

writing in advance.
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f. The Monitor shall apply to COAH, when the instant
litigation is concluded, for substantive certification
pursuant to then extant statutes, rules, and
regulations.

g. The Monitor shall take such other actions, including
but not necessarily limited to the hiring of experts,
agents, and employees, that are reasonably necessary
for conducting the activities of the Monitor.
Additionally, the Monitor shall have authority to
require the municipalities and their agents, officers,
and employees to take any actions the Monitor believes

are necessary for compliance with this judgment.

2. All =zoning, land use, and development ordinances of the

Borough of East Rutherford and the Borough of Carlstadt,
including site plan and subdivision ordinances, are hereby
suspended and rendered ineffectual relating to any and all
future land use, construction, or development efforts in
the municipalities, Such ordinances shall be treated as
advisory only and shall serve as commentary to serve the
Monitor. Until the Monitor adopts the rules and regulations
as required by this judgment (whether interim, temporary,
or permanent) l)no development applications shall be
reviewed by the municipalities’ boards of adjustment or
pPlanning boards and 2)nc building or other land use permits
shall be issued by any officer, agent, or employee of the
defendant municipalities, except those necessary to avoid

imminent peril to life or property. Said ordinances,
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however, shall continue in full force and effect for all
uses and structures that currently exist (meaning that
there is a valid certificate of occupancy or building
permit in effect) in order Lo prevent the illegal use of
land‘and structures, Uses and structures that have been
approved by a local construction official, zoning officér,
board of adjustment, or planning board but have not yet
commenced operation or begun construction are prohibited
from commencing operation or beginning construction until
reviewed and approved by the Monitor fer compliance with
this judgment.

The terms and conditions of the Order Imposing Scarce
Resource Restraints dated May 13, 2005 {(annexed to this

opinion) are continued until further order of the court.

- Robert T. Regan, Esq. is appointed the Monitor, If the

Monitor resigns or is unable to serve, a successor ghall be
appointed by the court within thirty days. The Monitor
shall serve until further order of the court or until final

substantive certification is obtained from COAH, whichever

is soconer.

- All elected officials of the Boroughs of Bast Rutherford

and Carlstadt shall be required to certify in writing, and
submit their certifications to the Monitor no later than

December 31, 2006, that they have read the Preface {pp. xi
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to xiv), Prologue (pp. 3 to 11), and Chapter XI (pp. 175 to

185) of Suburbs Under Sisge by Charles M. Haar (Princeton

University Press 1996).2

The municipalities are not entitled to a judgment of repose
because they have not met their constitutional obligations
and have not complied with the FHA, including the COaH
third round obligations. In lieu of a judicial judgment of
répose, I contemplate that upon conclusion of this case,
the municipalities will obtain substantive certification

through COAH’s procédures,

IV. CONCLUSION

I request that Mr, Regan prepare the approprilate final

judgment to memorialize this decision and submit it to opposing

counsel and to the court as S00n as possible pursuant to R, 4:42-

li{c}.

? Available at the Ridgewond Public Library, Ridgewond, New Jersey under call

n
h

umber 344.73 HAA. See http://www2.bcols,org/ {last vigited on May 19, 2006) and
ttp://www.ridgewoodlibrarv.orq! (last visited on May 19, 2048),
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FILED
SILLS CUMMIS EPSTRIN & GROSS ne,
Qne Riverfront Plaza MAY 13 7005
Newnrk, New Jersey 07102
{973) 643-7000 JONATHAN . HARRIS

Attorneys for Plainéiff, Tomu Developrment Co., e,

TOMU DEVELOPMENT CO., INC., SUPERIOR COURYT OF NEW JBRSEY
LAW DIVISIGN - BERGEN COUNTY
Plainiiff, | BOCKET NO: BRI-L-5894.03

v, Civil Action

BORQUGH OF CARLSTANT,
PLANNING BOARD OF CARLSTADT
ind NEW JERSEY MBADOWLANDS
COMMISSION,

oo Defendants.

TOMU DEVELOPMENT Co., ¢, SUPERICR COURT OF NEW JERSEY

LAW DIVISION - BERGEN COUNTY
Phinliff, | DOCKET NO. BER.L-5895.03

v. Civil Action
BOROUGH OF BAST RUTHERFORD, ’ ORDER IMPOSING
PLANMING BOARD OF EAST SCARE RESOURCE RESTRAINIS

RUTHERFORD and NEW JERSEY
MEADOWLANDS COMMISSION,

Defendunts,

This matter has been brovght 1o the Court upen the application of Plaintiff, Tomu
Development Co., luc. (“Tomu™} for a scarce resource order in the abpva-captioned fitigation,
omd the Court having lieard oral orgument an Februnry 18, 2005 and requested the court.
sppointed Master 1o issuc o report ou this metion, The cowst-appointed Muster his reviewnd the
parties® subxnis,r.iong and approved of the isswance of a scarce resource order s sel forthi in his
report dated Aprl 13, 2005, and the Court having cunsidcﬂ;.tl the sabmissions of the paities
reganding the master's seport finds thal good cause exists for this Order 10 be entered,

IT 18 onthis B day of May, 2005, ORDERED ns follgws:

HEEOM2 wA
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suilbls

i The Borough of Carlsidl's motivn objecting to the report of the Specint Masier
tnted April 13, 2005 is DENUID.

2, The New Jerssy Meadowlands Commission's objections 10 the report of the
Special Muster dted April 13, 2005 is DENIED iy part and GRANTLED i part, ps set forly
below.

3 The report dited April 13, 2005 of Mr. Regan, lhe coun-appointed Masler, is
APPROVED except as MODIFIED below,

4, Lund, public patsble water supply and sewerape capacily are heraby declured 1o
bs i searce mwsanrce within the Borough: of Eost Rutherford (“Enst Rutherford"} und the Horough
of Carlstedt ("Crrlsindt”), including the portions of Loth numicipolities that are ander the
Jurisdiction of the New Jersey Meudowlunds Conmnission ("NIMC™).

5. a Subject fo Poragraph 9 of this Qrder, public sewernge is hereby declared o
scarge resource in Corlstadt st East Rutherford (coltectively, "Munieipal Defeadants™), Any
and all public sewer capaeity i Carlstadl and Tast Ruthesford, other tha pellonngs currenliy
loenied 1o serve uxisting uses, is hereby placed under fie control of the Courl. No now sunitary
sewer connections ean be granied for amy development andfor redevisloprent project in Cerlstadt
andior Eust Rutherford, inclading those portions of both mumicipalities that are tocnted withia the

Jurizdiction of New Jersey Meadowlands Commission ("NJMC"), withow the prier approvat of
e Court,
b, Notwithstanding the provisions of Paragraph 5.a above, any new sanitary
sewer connection, which is estimated to gencrate less than 1,500 gpd of wastewnter, shall be

sulumntically exempred from the sesrains on the further depletion of the EOWEIgE sYSiemm ns sl

REDRY 2 2
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forth in this Orider and sholl nol be required vo apply Tor rebict Gom this Order ander the
provisions sct forth in Parogroph 8.

6. "y Subject 1o Paragraph B of Wiz Order, petuble waler is hereby declaed a
scares resaniree in East Rutherford and Corlstadl.  Any and ulf potable public waler supply
East Rutiierford and Carlstadt, other than {ha supply serving existing uses, is hereby placed
aneer the costrol of the Courl, No new connections ;o public waler supply con be granted for
any developiment and/or redevelopment project in Enst Rutherford aadfor Carlstudi, inelnding
tiwose portions of both municipalities ihat e focated within the jurdsdiction of the NJMC,
without prior approvat of the Court.

b, Notwithsinnding the provisions of Paragmph 6.0 sbove, any new
conneetion to the public ponble water supply, which is estimaied to nse foss than 1,500 zpdl of
potable water, shatl be sutomstically exenysied from the restraimts on further depletion of the
public waier supply ns et forth in this Order and shall nies be required 1o npply for relief from
this Orsder under the pravisions sef fardh in Poragraph §

7. a Subjuet to Puragraph  of this Order, fand whether cutrently vacant or
redevelopable, is hereby declared o searce resource in Conlstadt sud Enst Rutherford, including
{hose portions of both municipalitics that are located within the jurisdiction of the NJMC. No
application for development asdfor vedevelopment, including any application ander the
repulations of the NIMC (specificaliy N.JAC. 19411 ¢t seq, snd 19:5-1.1 g seq.) of any
prrcel of kand Invger than 20,000 square feet may be approved by the NIME or the Municipal
Delendonts, scting cither through their Planning Roards or Zoning Boards of Adjustment,
without prior approval of the Courl. Prier coust approval is not necessary for the spproval of any

application invelving minor epplications for cristing uses relaled to alrcady developed

PEAON22 ¥4 3
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prapertics, such os the addition of rooms or decks o existing hoitsing, modilications of an

existing commercial or mdnstria) site for continsation of cxisling uses, or winor subdivisions of

E litned switich do not reanlt in sy new siructures of uses, AN ollier applicitions for devefopment or

redevolopizent, not ofherwlse exempt under this Order, shall regquirg the prior wppraval of the
Courl belore oy Jand use spprovals imay be granted by the Municipal Defondanis® Planninpg
Boards or Zoning Bourds or the NIMC.

b Naotwithstanding the provisions of Parageaph 7. nbove, an appliomion for
flawid site plun or subdivision approva! shall be wutomaticalty cxempled Trom Dt resiraints on the
developiment and redevelopment of Jund as set forth i this Order and shull M be reguired 1o
apply for relief from this Order wnder the provisions set forth in Poragenph 8 provided that the
spplication for final site plan or subdivision approval only seeks to enswre th he ordinanue
standardg Jor fine] approval Inve been complicd with mnd the conditions of the preliminary
approval have been compiicd with subjeet to minimal dovietions as set forih in NLJLS.A. 40:55D.
Sfha.

B. Applications for relief from any of the sforementioned scaree resomrce restraints
shall bemade as follows:

a A Rl and complete description of the resourcs being safghl fo he
wlensed, along with the justification for the elense of such resouree shall be pravided fo the
conrt-nppoinied Master and Wl parties 10 this litigation, A Irclusionary or conlributory
alfordable housing developmend, such as shal sought by Tomm would be sppropriste for such
tolease.

b "The court-appointed Master may request such additional information as

neeessary in owder to fully understand the matwee of te rolicf requesicd and the impact such

RERLHIT V4 o
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request would have on the production of nffarduble housing within Carlstadt and Fas
Ruthertord.

G, Withier thirty days following reeeipt of oH neeessary infomnalion, the
courl-nppointed Master shall supply fo the Coun, all patics i the Hligation sd anyone
requesting such veliel o copy of & report und recommendution, seting forth, in detail, Wlie
Masler's position with respect 1o any selease of any shid resource,

d. The entily scoking relense of such resteaints shall thereafler file a 1otion
on uotice of all parties in this litigeion R snid reliefl with the Court, which has jwisdiction w
allocate or withhold the equested relicf, Nowvithsimding the foregofng, if e Maoster
reconsmends that the resouree be roleised and no prary in the Hligntion {iled an objeciion with the
Master, o formel metion sholl nal be required, and the enlity scoking such vestraints shall submil
1 Order to the Court and fo all parties in this litigation under the five-day rule.

c. Al costs for such requested refief, preduction of the Muster's report, and
cawrt custe shall be borme by he entity sccking to obisin such relief. No such relief can s
gramed if in the dewermination of the Court, granting the relief will impede the consintction of
the Municipal Defendants’ fair share o afforduble housing units,

. i, Any developmenl wndfor redevelopmeni project located within the
Jurisdiction of the New Jeisey Sporls aod Exposition Authority shall be exempt from this Order
dnd is not requized 1o apply for rolief frem this Order under the procedures set forth in paragraph
B.

b Any development anddor redevelopment projest located on Block 104,

Lats i, 1.0, 102, 2 wd 3 in the Borongh of Eest Rutherford shul be exempt from this Onder

RIERE A 3
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and is not required to upply for reliel from tis Order wder the procedures s¢t forth under the

? procedures sel forth in pavagraph 8

1. Acopy of this Order shall be scrved upon all counsc! of record within seven §))

duys of tie date bereaf,

HON, JONATHAN N, HARRIS, JS.C.
lonathan N. Hatris, J.S.I

FERITD i I
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ROBERT T. REGAN

. A Professional Corperalion

ATTORNEY AT LAW

STURBRIDGE COMMONS

343 KRINDERKAMACK ROAD
P.0, BOX 214

WESTWOOD, NEW JERSEY 07878
TEL: [201) 8843244

FAX: {201) 684-38368

MEMBDER NEW JERSEY &
nreganérireganiaw com

NEW YORK BARS

June 5, 2006

BY FAX AND REGULAR MAIL

To: All Counsel On The Attached List

RE: Tomu Development Co., Inc. v.
Borough oi Carlstadt, et als
Dockel No. BER-L-58%4-2003

Tomu Developmert Co., Inc. v.
Borough of East Rutherford, et als
Docket No. BER-L-5895-2003

Ruleg - ion

Dzar Counsel:

As you art aware, paragraph 1b of the decision onf Judoe Harris
dated May 18, 2006 requires the adoption of rules and regulations
"that will immediately provide r2asonable opportunities for the
creation of low and moderate income housing in accordance with the
FHA and the rules and regulations of COAH. The following
constirutes a draft of proposed rules and regulations which would
be applicable in each wunicipality:

1, Any application for & development permit or approval
pertaining to an existing one or two family residential dwelling
may be reviewed and approved by the official or land use agency
having jurisdiction, withour the necessity for review by and
approval of the Monitor, provided that such application does not
propose the creation of a new residential unit or units.

1
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2, An application pertaining to an isolated single family
residential parcel which proposes to convert the use or structure
to a two family dwelling, or to demolish the existing single family

the Monitor, provided that sueh application pertains to a single
lot or parcel having an aggregate area of less than 10,000 sguare
feet. ,

3. Any application for a development permit or approval
for a residential development which does not meet the criteriz of

10.3, be scheduled for a public hearing or be approved until such
time 85 the Monitour has reviewed and has approved further action by
the municipality. 2 copy of such development application together
with all documents filed ip connection therewith shall forthwith be
forwarded, upen filing, to the Monitor,

q, An application for a development permit or approval
involving an existing nonresidential structure on a parcel having
2 land area of less than 10,000 sguare feet may be reviewed and
approved by the official or land uUse agency having jurisdiction,
without the necessity for review by and approval of the Monitor,
provided that such application does not Propore the creation of 3
new residential unit or units,

5. An application for a development permit or approval
involving an existing nonresidential structure om a parcel having
a land area of 10,000 square feet but less than 20,000 sguare feet
may be reviewed and approved by the official or land use agency
having jurisdiction, without CLhe necessity for review by and
Zpproval of the Monitor, provided that such application dass not
Propose the creation of a naw residential unit or units, and that
the use will not generate a need for mora than an additional 1,500
gpd of wastewater and more than an additional 1,500 gnd of potable
waterxr,

5. An  application faor a mixed wuse residential
/nonresidential development: involving an existing structure and not
proposing the creation of an additional residential unit or units
may be reviewed and approved by the official or lang use agency
having jurisdiction, without the necessity for review by and
approval of the Monitor provided that the parcel comprises a langd
area of less than 20, 000 Square feet and will not generate a need
for more than an additional 1,500 gpd of wastewater and mors than
an additiopal 1,500 gpd of potable water.

7. An application for a development permit or approval
for a nonresidential use or mixed use which does not meet the
criteria of paragraphs 5 and & above may be accepted for review but

2



shall not be processed, certified ag complete pursuant to N.J.S.A.
40:55D-10.3, be scheduled for a public hearing or be approved until
such time as the Monitor has reviewed and approved further action
by the municipality. A copy of such development application
together  with all documents filed in connection therewith shall
forthwith be forwarded, upon filing, teo the Monitor.

8. Pursuant to paragraph 1E of the Final Judgment dated
June 1, 2006 {hereinafter "Final Judgment®), the Monitor shall act
in the place and stead of the municipality or its designated agent
in connection with development applications, zoning and planning
activities, or requests for permits that are within the
jurisdiction of the New Jersey Meadowlands Commission (NJMC®). In
comnection therewith, any application for a development permit or
approval in those portions of Carlstadt and East Rutherford within
the jurisdiction of the NJMC shall Le provided to the Moniter upon
filing, if required by statute or regulation to be provided to the
respective Municipality, Notwithstanding the foregoing, such
application shall also be forwarded to the Municipality, subjeect to
the conditions set forth in paragraph 1E of the Final Judgment.

Monitor, provided that such application does not propose the
creation of a new residential unit or units.

io. With respect to properties within the jurisdiction of

functions as authorized pursuant to statute or regulation without
the approval of the Monitor, provided that the criteria of
paragraph 9 above have been satisfied, Absent compliance with such
criteria, review angd approval of any municipal actien by the
Monitor shall be required.

11, Officials of the respective municipalities shall not
take action in connection with any radsvelopment area, either
within or outside the jurisdiction of the NJMC, wichout specific
authorization of the Monitor,

iz, Pursuant to paragraph 2 of the Final Judgment, uses
and structures that have been approved by a local construction
official, zoning officer, board of adjustment or planning board but
have not yet commenced operation or begun construction are
prohibited from commencing operation or beginning construction
until reviewed and approved by the Monitor for compliance with this
Judgment . Notwithstanding the foregoing, any approval which meets
the criteria of paragraphs 1, 2, 4 or 5 abnve may commence
operations without further review and approval by the Monitor.
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13. : Except as provided for herein, and until further
notice from the Monitor, existing zoning, land use, and development
ordinances of the Borough of East Rutherford and the Borough of
Carlstadt, including site plan and subdivision ordinances, shall
continue in force and in effect.

14. Except as modified herein, the terms and conditions
of the Order Imposing Scarce Resource Restraints shall continue in
force and in effect,

is. The Rules and Regulations set forth herein shall
continue in force and in effect unless and until same are modified,
in writing, by the Monitor, or superseded by Court Order.

Should you have any questions or comments, pleage contact me
immediately, It is my desire that these Kules and Regulations take

effect on June 7, 2006.

Very truly yours,

£t D -
ROBERT T. REGAN O

RTR:yru



Distribution Ligt:

Richard J. allen, Jr., Esq.
Kipp and Rllen, LLP
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P. O. Box 133

Rutherford, New Jersay 07070

Fax No, 201-933-4611

Beverly M. RWurth, Esq.
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MAYOR May 7, 2010

Sean Thompson, Acting Executive Dircetor
New Jersey Council on Affordable Housing
PO Box 813

Trenton, NJ 08625-0813

RE:  Calstadt Borough — Petition for Substantive Certification

Dear Mr. Thompson:

On behalf of the Mayor and Council of the Borough ol Carlstadt, I submit this
petition for third round substantive cetification of the revised Housing Element sud Fair
Shave Plan for review and certification. The petition lollows the Mayor and Conncil’s
endorsement of the revised Housing Element and Fair Share Plan, as adopted by the
Planming Beurd and endorsed by the court-appointed Mount Laurel Implementation
Monitor Robert T. Regan, Esq. on Aprit 26, 2010. As part of the petition, the Borough
requests that COAH review and approve the Rorough’s proposed development foe

ordinance,

I you or your staff should have any questions regarding the petition, plense
cotact Linda Wills, P.D,, ATCP, at (201} 460-3879, In secordance with NJA.C. 5:96-
3.5, an affidavit of Public Notice will be submitted within seven days of COAH’s
deterinination that the petition is complote,

Very truly yours,

7 J../f/m.,x@/ e rennt

William J. Rosemart-Mayor

ce:  Borough Council
Jane Fontana, Administrator
Claire Foy, Borough Clerk
Christopher Assenheimer, Planning Board Clerk
Robett T. Regan, Bsy.
Robert Ceberio, NIMC
Pinda Wills, NIMC
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Housing Element and Fair Share Plan

INTRODUCTION

A. Basis and Infent

This Housing Element and Fair Share Plan has been prepared to provide an
overall strategy to address the Borough of Carlstadt’s affordable housing need
for the period of 1987 to 2018, Housing is considered by the New Jersey Council
on Affordable Housing (COAH) to be “affordable” if the owner pays
approximately 28% (30% for renters} or less of gross income on housing costs.
Alfordable housing programs generally make housing affordable to lower
income households and place restrictions on affordable units to enstre that they

remain affordable.

In order to be eligible for affordable housing in Carlstadt, a household’s income
must not exceed the income limit for COAH's Region 1, which includes the
counties of Bergen, Hudson, Passaic, and Sussex, The 2009 regional income
limits, still in effect, appear in the table below. A low-income houschold has a
gross income equal to or less than 50 percent of the median gross income for a
househeld of the same size within the housing region. A moderate-income
household earns between 50 percent and 80 percent of the region’s median
income.  COAH’s third round rules add a categary for very low-income
households, which consists of those houscholds earning less than 30 percent of

the regional median income.

COAH's 2009 Income Limits for Region |
(Bergen, Hudson, Passaic & Sussex Counties)
Household Household Income Leve!
Size Very Low Low Moderate
I-person | $16,925 | $28.209 $45134
2-person $19,343 | $32.238 $51,681

3-person | $21,761 $36,268 $58,029
__4-person $24,179 $40,298 $64,477

_S-person | $26,113 | $43522 | $60,635
6-person | _$28,047 | 346,746 $74,793
_______ 920,982 | $49,970 | $79,951

_8-person | $31.916 | $53.193 | $85109

Revised April 26, 2010 Page 1



PRITTRITE A TR TV B

el -

Borough of Carlstadt

The Fair Housing Act of 1985 (FHA), enacted as the legislative response to the
Mount Laurel decisions of the New Jerscy Supreme Court, made the Fousing
Glement a mandatory component of the municipal master ptan and additionally
required the preparation of a Fair Share Plan which describes how the goals of
the Housing Blement would be achieved. The contents of a Housing Element, as
mandated by N.LS.A. 52:27D-310, must include the following:

a. An inventory of the municipality’s housing stock by age, condition,
purchase or rental value, occupancy characteristics, and {ype,
including the number of units affordable to low and moderate
income houscholds and substandard housing capable of being
rehabilitated;

b, A projection of the municipality’s housing stock, including the
probable future construction of low and maderate income housing,

¢. An analysis of the municipality’s demographic characteristics,
including, but not necessarily limited to household size, income
level, and age;

d. An analysis of the existing and probable future employment
characteristics of the municipality;

e. A determination of the municipality’s present and prospective fair
share for low and moderate income housing and ils capacity to
accormmuadate its present and prospective housing needs, including
its fair share for low and moderate income housing; and

f. A consideration of the lands that arc most appropriate for
construction of low and moderate income housing and of the
existing structures most appropriale for conversion to, or
rehabilitation for, low and moderale income housing, including a
consideration of lands of developers who have expressed a
commitment to provide low and moderate income housing.

The FHA also created COAH as the administrative alternative to the courts,
COAH'’s primary responsibilities are to establish housing regions, quantify
regional housing need, and provide guidelines for municipalities o apply in
addressing their affordable housing obligations. COAH's responsibilities are
administrative only; the agency does not produce a ffordable housing or act as a

funding source.

The Fair Share Plan must describe the completed or proposed mechanisms and
sources that witl be utifized to address a municipality’s rchabilitation

funding
The minimum

share, prior round obligation, and growth share obligation.

Page 2 Revised April 26, 2010
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requived components of the Fair Share Plan, as sel forth in N.LLA.C. 5:97-3.2, are
summarized as follows:

o

Descriptions of any credits intended to address any portion of the fair
share obligation;
b. Descriptions of any adjustments to any portion of the fair share obligation;

¢. Deseriptions and documentation of any mechanisms intended to address
the prior round obligation, the rehabilitation share, and the growth share
obligation;

d. An implementation schedule that sets forth a detailed timetable for units
to be provided within the period of substantive certifica tion;

e Information and data to support a vacant land adjustment or a household
and employment growth projection adjustment;

f. Draft Fair Share Ordinances necessary for the implementation of the
programs and projects designed to satisfy the fair share need;

g Demonstration that existing zoning or planned changed in zoning provide
adequate capacily to accommodate any proposed inclusionary
duvelopments;

h. Demonstration of existing or planned water and sewer capacity sufficient
to accommodate all proposed mechanisms; and

i. A spending plan, if the municipality intends to establish an affordable
housing trust fund.

Upon the Planning Board’s adoption of this Housing Blement and Fair Share
Plan and the endorsement by the Mayor and Council, the Borough intends to
petition COAH for substantive certification, Substantive certification is a
determination by COAH approving a municipality’s Housing Element and Fair
Share Plan in accordance with the provisions of the Fair Housing Act and the
rules and criteria set forth by COAH. The municipality falls under COAH’s
jurisdiction and receives protection from builder's remedy litigation from the
date of petition. The process leading to COAH's decision to certify includes a
public comment period, a mediation process to resolve any objections, and
COAH review. A grant of substantive certification may run for a period of 10
years beginning on the date that a municipality files its Housing Element and
Fair Share Plan with COAH in accordance with N.J.S.A. 52:27D-313, but shall not

extend beyond December 31, 2019,

Revised April 26, 2010 Page 3
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B. Municipal Overview

gy

The Borough of Carlstadt is a 4.2 square-mile, ot G OF CARLETADT |
established suburban community with a resident | '
population of approximately 6,019 persons (2008 PN
estimate by U.S. Census Burcau). The map at |} LA
right highlights the Borough's location within | )
southwestern  Bergen  County  and  the ¢ .
Hackensack Meadowlands  District  (NJMC §| !
District  Municipalities).  Bergen County is ||~ ™
jocated in northeastern New Jersey along the [{77 = &~
border shared by the State of New Jersey and the SR ;{
State of New York., The Borough is bisected by t] = | i
NJ. Route 17, a major north/south arterial 1 T
highway with access at Hackensack Street and ¢ T
the Boulevard, An “Aerial Photo” map of the m———
Borough is included in the appendices (#1).

AACE
isipalitios

Adjacent municipalities include East Rutherford, Ridgefield, South Hackensack,
Moonachie, Wood-Ridge, and Wallington in Bergen County and Secaucus and
North Bergen on the other side of the Hackensack River in | ludson Counly. The
Borougl is also located in proximity to the Garden State Parkway; the New
Jersey Turnpike; Interstate 80; and Routes 3, 21 and 46. Rail and bus connections
allow access to New York City, which is approximately ninc miles away, and
Newark Liberty International Airport, located approximately twelve miles to the
south. The Meadowlands Sports Complex is located within the neighboring
Borough of East Rutherford, adjacent to Carlstadt along a section of its southern

border.

Existing land uses are shown on the “Existing Land Use” map included in the
appendices (#2). The residential areas are located entirely to the west of Route 17.

Carlstadt’s land use planning and zoning authority encompasses approxima tely
16.8 percent of its land area, The remaining 83.2 percent is focated within the
Hackensack Meadowlands District, which is within the land use jurisdiction of
the New Jersey Meadowlands Commission (NJMC). The portion of the Borough
located within the Meadowlands District lies to the east of the Pascack Valley rail
line, continuing to the Carlstadt/Wood-Ridge municipal boundary and
proceeding easterly along this municipal boundary to its inlersection with the
Wood-Ridge/Moonachie municipal boundary.

The following chapter provides a more detailed profile of the Borough through a
review of its population, employment, and housing cha racteristics.

Page 4 Revised April 26, 20110



Housing Element and Fair Share Plan

I. Population, Employment, and Housing Profiles

A. Population

According to the year 2008 population estimate by the US Census Bureau, the
Borough of Carlstadt has approximately 6,019 residents, an increase of 1.7
percent to the 2000 population and a 9.2 increase to the 1990 level. The increases
realized over the 18-year period from 1990 to 2008 reversed a period of decline
from 1970 to 1990, during which the Borough lost 18.1 percent of its resident
population. The recent gains brought the 2008 population to 895 percent of the
1970 fevel. Historic trends in total population are shown in Table I-1,

Table 1-1
Total Population, 1970 to 2008
Change from 2000
to 2008
Year 1970 1980 1990 2000 2008 [Number [Percent
Population 6,724 6,166 5,510 5917 6,019 192 1.7%

Sources: US Censriy duty, 1870, 1980, 1990, and 2000 LIS Consus rHoputlation estimate, 2008

Carlstadt has a population denslty of apprdximatcly 1,496 persons per square
mile, which compares to 1,134 persons per square mile statewide, The true
population density may be viewed as considerably higher, given that the
Borough's residential areas lie entirely to the west of Roule 17, within the
relatively small portion located outside the Meadowlands District, '

Average household size decreased
from 1970 to 2000, the Jast year for
which such data is available, The Table I-2
US Census Bureau defines g
houschold as a person or group of
pe(.)ple who occupy a housing h’l‘)?ﬂ 1980 1990 2000
unit.  Carlstadt had an average
household size of 2.47 persons in 3.09 2.67 2.51 247
2000, lower than  the State’s | Sowrces: US Census 2000 as compiled by the New

. : . . . ersey Deparbiment of Labor, Division of Labor Marked
ngézlg‘e C(?lfﬂ t}zf;é(:gav S ::;(Lm:; f ;I;j {{,‘w’ })ujmngfmplfic Rus:{rmrh; LiS Census {970, 1980, mitd

- . 1990 s contpriled by the Hockensack Mendowlands

persons. Table I-2 at right shows Data Book, 1996
the Borough's overall downward
shift in houschold size, which may
be attributed to reduced birth
rates and an aging population.

Average Household Size, 1970 to 2000
(persons per household)

Revised April 26, 2010 Page §



Borough of Carlstadt

The number of households in the Borough appears in Table -3, Total
houscholds decreased almost 15 percent from 1970 to 1990, partially recovering
by the year 2000 to approximately 93 percent of the 1970 level.

Table 1-3
Number of Households

1970 1980 1990 2000

2,576 2,311 2,192 2,393
Srces: LIS Census 2000 as compiled by the New Jersel
Depnrtmend of Labor, Division of Labor Muarket &
Dewagraphic Researcly 1S Censies 1970, 1980, und
199 as compiled by the Huckensack Meadwolands Datu
Book, 996

A data snapshot of households and familics that reside in Ca vlstadt appeats as
Table I-4. As of the year 2000, two-thirds of the Borough's households consisted
of families. The US Bureau of the Census defines a family as a group of two or
more people residing together and related by birth, marriage, or adoption.
Nonfamily households, comprising the remaining 33.4 percent of houscholds,
consist of a houscholder living alone or sharing the home exclusively with
people to whom he or she is not related. The overall regional tronds for the past
three decades are fewer married couples and families with children and more
female-headed households, persons living alone, and elderly households,

Table I-4
Households and Families, Year 2000
Percent of
Total

Household Type Houscholds

Family households 1 666
T Mawied couplefamily | 519
Female houscholder, no husband present 108

Families with own children under 18 years 25.7
Nonfamily households u o 334
T Householderlivingalone | 264 |

" Householder living alo hl-,TaE;E 65 yea rs and over 9.6

Sonerge: Census 2000

Page 6 Revised April 26, 2010
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Age characteristics of the population, included in Table -5, reveal that almost

one in five Borough residents are of age 18 or under, while persons of age 65 or
over comprise more than 15 percent of the population, The Borough's median
age of 38.9 years is higher than the state’s median of 36.7 years and the national
median of 35.3 years.

Table I-5
Age Characteristics, Year 2000

Total Age 18 & Under Age 65 & Over Median Age

Population | Number | Pe reent | Number | Percent (years)
5,917 - 1,233 20.8 904 15.3 38.9
Sowrce: US Census 2000

Table 1-6 presents the population distribution according to racial and ethnic
ace of birth. According to the Census 2000, 1.4 percent of

categories, as well as p!
rican, and 6.2 percent is Asian, A

the resident population is Black or African-Ame
total of 8 percent of the population is Flispanic or Latino.

Table 1-6
Population by Race and Ethnic Origin, 2000

Race and Ethnic Orj gin Number ] Percent

Total population 2,917 | 100.0%

One race 5,839 98.7%

While 5260 | 88.9%

Black or African-American 81 1.4%

Asian 366 6.2%

| Some other race 132 2.2%

Two or more races 786 1.3%

Hispanic or Latino (of any race) 473 8.0%

Not Hispanic or Latino (of any race) SA444 | 920%

Not Hispanic or Latino (White alone) 4,970 | 84.0%
Source: Census 2000

According to data reported in Table 1-7 on the following page, approximately
one in five Borough residents is foreign born, Of these foreign born residents, a
total of 44.6 percent was born in Europe.  Asian-born residents constitute 28.2

percent of foreign born residents.

Revised April 26, 2010 Page 7
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Table 17

Place of Birth
Place of Birth Number | Percent
Total population 5,917 100.0%]
Native 4,704 79.5%
Born in United States 4,635 78.3%
Born in New Jersey 3,830 04.7%
Born in different state 805 13.6%
Born outside United States 69 1.2%
Foreign born 1,213 20.5%
Entered 1990 to March 2000 396 6.7%
Naturalized citizen 618 10.4%
Not a citizen 595 10.1%

Sonrce: Census 2000

are presented in Table I-8.
close to the State of New Jersey’s median houschold income
percent befow Bergen County’s median income of $65,241. Accordin
Census Bureau, approximately 46 percent of all househalds received
of less than $50,000 annually,

Selected income characteristics for Borough households and individual residents
In 1999, the median household income of $55,0586 was
of $55,146, but 15.6
g to the US
an income

Table I-8
Resident Income
Income in 1999 Number | Percent

Total Households 2,3881 100.0%
Median household income $55,068]  (X)
With earnings 1,977 82.8%

Mean carnings $72,7531  (X)
With Social Security income 688] 288%

Mean Social Security incomce $11,4211 (X)
With Supplemental Secutity Income 57 24%

Mean Social Security Income 864450  (X)
With public assistance income 60|  2.5%

Mean public assistance income $2,000{ (X)
With retirement income 400 168%

Mean retirement income $11,623]  (X).
Per capita income $28,713] (X
Median earnings:

Male full-time, year-round workers $46,5401 (X}

Female full-time, year-round workers $36,804]  (X)
Sonrce: Census 2000, Table D13

Page 8
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Resident employment measures employed persons by place of residence, as
opposed to place of work. The resident labor force has two components: the
employed and the unemployed populations. Employed persons are all civilians
16 years and over who were either at work in paid employment or self-
employment or with a job but not at work due to temporary absence. The
unemployed consists of all civilians 16 years and over who do not meet the
criteria for being employed, were looking for work during the last four weeks,
and were available to start a job. Also included as unemployed are civilians who
did not work at all during the reference period, were waiting to be called back to
a job from which they had been laid off, and weare away from work except for
temporary illness. People on active duty in the United States Armed Forces and
those who are institutionalized are excluded from these definitions.

In the year 2000, Carlstadt had a resident labor force of 3,332 persons. A total of
83.5 percent of workers were private-sector employces. The remaining workers
were government workers, self-employed, or unpaid family workers. A total of
2.2 percent of the labor force was unemployed. According to more recent data
available from the New Jersey Department of Labor, the Borough’'s 2008 labor
force had increased to 3,549 persons. The Borough's unemployment rate
averaged 3.9 percent in 2008, compared to an average of 5.5 percent for the New

Jersey.

Carlstadt residents are employed in a number of industry sectors. The leading
sectors reported in the year 2000 were retail trade; finance, insurance, real estate,
and rental and leasing; educational, health and social services; and arts,
entertainment, recreation, accommodation and food services. Tables -9 and 1-10
present additional information regarding resident employment status and labor

force participation by industry.

Table I-9
Resident Employment Status, 2000
Employment Status Number] Percent

4915 | 100.0%
3,332 67.8%
3,332 67.8%

Population 16 years and over

In labor force
Civilian labor foree

Employed 3,223 65.6%
Unemployed 109 2.2%
Percent of civilian labor force 3 {X)

0 0.0%

Armed forces
1,583 32.2%

Not in labor force
Source: Census 2000, Table DP-3

Revised April 26, 2010 Page 9
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Table I-10
Labor Force by Industry, 2000

Number{ Percent

Industry
Employed civilian population 16 years and over 3,223 [ 100.0%
Agriculture, forestry, fishing and hunting, and mining { 0.0%
Construction 167 5.2%
Manufacluring 297 9.2%
227 7.0%

Wholesale trade

Retail trade

Transportation and warchousing, and utilities
Information .

Finance, insurance, real estate, and rental and leasing
Professional, scientific, management, administrative, and
wagte management scrvices

Educational, health and social services

Arts, entertainment, recreation, accommodation and food

387 12.0%
265 8.2%
236 7.3%
321 10.0%

297 9.2%
439 13.6%

services 329 10.2%
Public administration ‘ 145 4.5%
Other services 3 3.5%
Sewerce: Census 2000, Table 1P-3

In the year 2000, over 82 percent of Carlstadt's employed labor force reached
their jobs by car, truck, or van. The average travel time for commuters was 23.8

minutes,

Table I-11
Commuting to Work
Method Number| Percent
Workers 16 years and over 3,136 | 100.0%

2,273 72.5%

Prive alone in car, truck, or van
302 Y.6%

Carpaoled in car, truck, or van

Public transportation (including taxicab) 322 10.3%
Waiked 146 4.7%
Other means 0 0.0%
Worked at home 93 3.0%
Mean travel time to work (minutes) 23.8 (X)

Sowrce: Ceusus 2000, Table DP-3

The following section profiles employment within Carlstadt,
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B. In-Place Employment

An analysis of the economy by sectors or establishments can yield insights as to
future employment characteristics. Employment within Carlstadt is influenced
by cvents taking place throughout the region and the nation, as well as the
international level, Thig profile of the Borough's current in-place employment
and outlook is based upon information published by the New Jersey Department
of Labor and Workforce Devel opment,

Data regarding employment within Carlstadt are available by the North
American Industry Classification System (NAICS) code.  The NAICS was
developed by the United States, Canada, and Mexico to provide comparable
industrial production statistics in the three countries. Annual data for 2003, the
most recent year available, are included as Table I-12. The data report a total of
549 employment establishments with 12,874 employees. Data have been
suppressed for two sector industries with few establishments or where a single
erfiployer has a significant percentage of employment or wages,

Table I-12
Establishments and Employees in Carlstadt by Industry, 2003

,¥ Annual Average]  Annual Wages
Number of Average
Private Sector Industry Establishments Employment | Weekily | Annual

Construction 32 540 | $1,320 ] $ 68,658
Manufacturing 99 3,663 1S 980 | $ 50,951
Wholesaie trade 156 4004 |$ 968 | $ 50,323
Retail trade 42 893 1% 752 % 39,079
Transportation and warchousing 5(} 1455 |$ 685(8% 35610
Information 7 37 1% 733($ 38,138
Finance and insurance 16 322 [$ 7618 39,564
Real estate & rental & leas) ng 11 93 15129113 67,132
Professional and technical services 27 601 151,264 1$ 65,706
Management of companies and
enterprises
Administrative & waste services 17 39 16 425{%22114
Hducational services
Health care & social assistance 7 91 |$ 670($ 34,866
Arts, entertainment, & recreation 6 40 |$ 531 ¢ 27.612
Accommodation & food services 26 420 [§ 307 )% 15,957
Other services, except public
administration 28 250 1§ 635 $ 33,005
Unclassified entries 22 30 15 756 % 39,331

Total 549 12874 |$ 901 $ 46,841
Source: New fersey Department of babor, Nete Jersey Enuployment and Wages: 2003 Annial Report
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The table indicates relative strength in the manufacturing, wholesale, retail, and
transportation and warehousing sectors. Taken as a whole, the service industries

also have a solid presence.

This municipal data by industry sector can suggest future employment
characteristics of the Borough when considered with the impacts of the global
recession and increasing global competition upon the focal economy. Since the
recession began in December 2007, New Jersey employment declines have been
the steepest in the goods producing industrics, including construclion and
manufacturing,  These sectors constituted almost a third of Carlstadt’s
employment in 2003, the most recent year for which municipal employment is
available. In peneral, economists forecast that employment at both the state and
national levels will continue to decline through the end of 2009. Unemployment
vates are expected Lo continue to rise over the same period.  (New Jersey
Department of Labor and Workforce Development, New  Jersey Feonomic
Fidicators, September 2009)

artment of Labor and Workforce Development has prepared

The New Jersey Dep
n County to the year 2016. From

employment and industry projections for Berge
2006 to 2016, Bergen County is expected to add more jobs than any other New
Jersey county, although the County will add iobs at a slower rate than the State

status as the most populated in the Slate accounts for

as a whole. The County’s
this seeming disparity. Factory jobs will continue to be replaced by service jobs,
t of

many requiring a lower skill level and lower wages. (New Jersey Departimen
Labor and Workforce Development, Northern Regional Commmunity Fact Book,
Bergen County Edition, July 2009)

Most of the Borough's future employment growth is expected to occur as a result
of redevelopment within the 270-acre Paterson Plank Road Redevelopment Area,
es along a portion of the boundary shared by Carlstadt
study area appears on the following page.
Through its current redevelopment plan for the area, the NJMC provides for a
regional retail entertainment destination to complement the nearby Xanadu
project under construction at the Sports Complex Site in Easl Rutherford.
Xanadu is planned as a mixed-use venue including entertainment, retail, office,
and hotel uses on the east site of the Sports Complex. Xanadu’s opening has
been delayed, and no new opening date has been announced. ‘

which includes properti
and East Rutherford. A map of the

The NJSEA is also sponsoring the New Meadowlands Stadium Project, in which
of the Meadowlands Sports Complex will provide a
the State of New Jersey has been working
ands Sports Complex and

a portion of the west side
new stadium. Additionally,
enhance road and rail connections to the Meadowl
nearby employment hubs.
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The NJMC has commenced an update to its 2004 NJMC Master Plan. A major
issue for the update revolves around the relationship of the Paterson Plank Road
Redevelopment Area to activiies al the Sports Complex site. Any
redevelopment within Carlstadt's portion of the Paterson Plank Road
Redevelopment Area will generate an affordable housing obligation to the

Borough.

C. Housing

This section inventories the existing housing stock in Carlstadt and reviews basic
characteristics of housing. Carlstadt's residential arcas are characterized by one-
and two-family dwellings located on Jots measuring 50 by 100 feet. The Census
2000 reported that the Borough contains a total of 2,473 housing units. Housing
has experienced small, but steady growth in recent years, resulting in a 9.5
percent change from 1970 to 2000

The number of housing units according to type of structure is summarized in
Table I-13. A total of 85 percent of the Borough's housing units are {ocated in
single and two-family structures, with the remaining 15 percent being located in
muiti-family dwellings, The relatively low vacancy rates reported for both
owner-occupied and rental housing in the year 2000, summarized in Table 1-14,
are indicative of the housing shortage in the greater region.
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Table 1-13

Housing Units in Structure, 2000

Structure Type

Numberj Percent

Total housing units

2,473 | 100.0%

T-unit, detached

880 35.6%

T-unit, attached

83 34 %

2 units

1,138 46.0%

240 9.7%

3 or 4 units

5 to 9 units 85 34%
10 to 19 units 17 0.7%
20 or more units 30 1.2%
Mobile home 0 0.0%
Boat, RV, van, ctc. ] - 0.0%

Source: Censis 2000, Table P-4

Table 1-14

Housing Occupancy, 2000

Qccupancy Status

Number| Percent

Total housing units

2,473 | 100.0%

Occupied housing units

2,393 96.8%

Vacant housing units

80 3.2%

For seasonal, recreational, or occasional use

7 0.3%

Homeowner vacancy rate

X) 0.7%

Rental vacancy rate

(X) 2.1%

Sonree: Census 2000, Table [3-1

Carlstadt’s homeownership rate

than the corresponding rates for the State of New Jersey (66.5 percent)
The tenure status of the Borough's housing stock is

nation (67.5 percent}).
summarized in Table I-15,

Table I-15
Housing Tenure, 2000

of 57.1 percent in 2000 was somewhat lower

and the

Tenure Status

Numberi Percent

Occupied housing units

2,393 | 100.0%

Owner-occupied housing units

1,366 57.1%

Renter-occupied housing units

1,027 42.9%

Sprree; Census 2000, Table DP-1

Page 14
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Approximately 92 percent of the hausing stock was built prior to 1990,  Almost
80 percent was built before 1970,  Table [-16 presents the distribution of the
Borough's housing inventory according to the year built.

Table I-16
Year Structure Built

Year Built Number} Percent
Total housing units 2473 | 100.0%
1999 to March 2000 24 1.0%
1995 to 1998 130 5.3%
1990 t0 1994 41 1.7%
1980 to 1989 103 4.2%
1970 to 1979 213 8.6%
1960 to 1969 296 12.0%
1940 to 1959 554 224%
1939 or earlier 1,112 450%

Source: Census 2000, Table DP-4 .

To foster an adequate quality of life for Borough residents, housing must not
only be affordable, but of suitable size and condition. The extent to which
deficient housing exists in the Borough may be assessed through the use of
housing quality surrogates available from the Census 2000, The surrogale data,
summarized in Table I-17 on the following page, include the following:

Age. Although age alone does not make housing substandard, it is an
indication that increased maintenance of major systems may be needed.
Units built before 1940 are generally considered to have an age factor. A
total of 45 percent of Carlstadt’s housing was built prior to 1940,
Overcrowding. Housing may be considered overcrowded if a unit
confains more than one occupant per room. Based on this standard, a
total of 2.1 percent of the unils are overcrowded. The data do not
provide information regarding any additional overcrowding due to
inadequacies in room sizes or number of bedrooms in a unit,

Lacking complete plumbing. Complete plumbing is defined as having
these three facilities: 1) hot and cold piped water, 2) a flush toilet, and 3)
a bathtub or shower. A small percentage of units (0.6 percent) lacked
complete plumbing,

Lacking complete kitchen facilities, Complete kitchen facilities must
have 1) a sink with piped water, 2) a range or stove, and 3) a refrigerator.
A small percentage of units (0.6 ‘percent). lacked complete kitchen
facilities.

Revised April 26, 2010
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= Inadequate heating, This surrogate consists of the use of coal, coke, or
wood or having no fuel at all for heating. None of the Borough's units

were reported as lacking adequate heat,

Table 1-17
Housing Quality Surrogates, 2000

Number| Percent
2,473 | 100.0%
1,112 45.0%

Surrogate
Total housing units
Age (built before 1940)

Overcrowded 3() 21%
Lacking complete plumbing 14 0.6%
Lacking complete kitchen facilities 14 0.6%

Inadequate heating fucl 0 0.0%
Source: Censts 2000, Table 13-4 :

COAH defines a substandard housing unit as “a housing unit with health and
safely code violations that require the repair or replacement of a major system.
A major system includes weatherizalion, a roof, plumbing (including wells),
heating, electricity, sanitary plumbing (including seplic systems) and/or a [oad
bearing structural system.” A unit that may not be identified as being deficient
by any of the Census surrogates may be considered su bstandard based upon the

COAH definition.

In the year 2000, 44 percent of Carlstadt's renter-occupied units had contract
rents from $750 to $999 per month. An additional 29.4 percent of contract rents
ranged from $500 to %749, The median monthly rent was $839. Additional
information regarding gross monthly rents is reported in Table 118,

Table 1-18
Gross Monthly Rent, 2000
Rent Number| Percent
Renter-occupied units 1,023 { 100.0%
With cash rent;
Less than $200 8 0.8%
$200 to $299 7 0.7%
$300 to $499 15 1.5%
$500 to $749 301 29.4%
%750 to $999 450 44.0%
51,000 to $1,499 182 17.8%
$1,5(0 or more a2 3.1%
No cash rent ' 28 2.7%
Median rent $839 (X)
Sonrce: Cemsus 2000, Tabie DP-4
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Based on information provided by Carlstadt homeowners as part of the Census
2000, a total of 81.4 percent of the housing stock was valued from $150,000 to
$299,999. The median housing value in 2000 was $201,900. New Jersey’s median
housing value stood at $171,988 and ranked fourth among the fifty states,
Additional information ig provided in Table [-19,

Table I-19
Values of Owner-Occupied Dwellings, 2000

Value Reported by Qwner Number| Percent
Owner-occupied units 807 | 100.0%
Less than $50,000 12 1.5%
$50,000 to $99,999 : 9 1.5%
$100,000 to $149,999 35 4.3%
$150,000 to $199,999 339 42.0%
$200,000 to $299,99¢9 318 39.4%
$300,000 to $499,999 83 10.3%
$500,000 to $999,999 11 1.4%
$1,000,000 or more 0 0.0%
Median value in Carlstadt Borough $201,900 {X)
Median value in Bergen County $245,538 (X)
Median value in State of New Jersey $171,988 (X}
Median value in United States $120,496 {X)
Source: Census 2000, Tuble DP-4 and Supplementary Steroey

Housing values have softened since 2007; however, values remain significantly
higher than the time of the Census 2000.. As of the second quarter of 2009, the
National Association of Realtors teports that the median sales price of existing
single-family homes in the New York-Wayne-White Plains, NY-NJ Metropolitan
Division, which includes Bergen County, stands at $425,200. The value stands at
more than 2.4 times the national median sales price of $174,100.

As stated in the Introduction, housing is generally considered to be affordable if
householders pay approximately 28% (30% for renters) or less of their gross
income on housing costs.  Households spending 35 percent or more of their
household income on hausing are considered to be housing strained. Table [-20
on the next page assesses housing affordability for houscholds residing within
the Borough, with comparisons to households in Bergen County, the state, and
the nation. The five indices profile affordability for prospective homeowners
and current owner and renter households through the use of Census 2000 data.
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Table 1-20
Housing Affordability Profile for All Householders, 2000

Carlstadt | Bergen New United

All househoids: Borough | County Jersey States
Median houschold income $55,058 565,241 455,146 | $41,9%4
Monthly median houschold income 4,588 65,437 $4,596 %3,500
Owner affordability:
Median housing value $201,900 | $245,538 | 171,988 $119,600
Median housing costs for owners with ¢ X
Median housing costs for owners with a $1.548 41724 51,53 51,088
morigage

. ?en:ent median housi.ng costs to median a2 7, 31.7% a3 4% 31.1%
income for owners with a mortgage

. Per§el1t of :)wners with Tm‘afllh]y housing 24 39, 30.9% 98,9 21.8%
cosis at 30% or more of income

. Ratio median housing value to mediz

m ising value to median 57 a8 a1 8

annual income
Renter affordability:
Median rent 4839 $872 $751 $602
A income required to affor vlis . - : .
ret:tlual income required to afford median §33560 | 34880 | $30,040 | $24,080

. Perce all house 5 > toy afforg
Pu(*(.*nt of all houscholds unable to afford 28.4% 24.5% 30.9% 97 5%
median rent

. _Pe:) LLl]l’.Of houscholds with gross rent 35.7% 36.6% N7 5% 36.8%
30% of income , ,

Sonrees: Census 2000, Tables DP-3 mud P-4

The three indices regarding homeownership are described as follows:

an household income. The first

1. Comparison of median_housing costs to medi
to median

method compares median housing costs for owners with a mortgage
The comparison reveals that median housing costs in
Carlstadt stood at 33,7 percent of median income, which exceeds the 28 percent
limit considered to be affordable, Hence, the median income household in 2000

was unable to afford the median household expenses assumed by a householder
vatues since the last

with a mortgage. Given the significant increases in housing
Census, the affordability gap is probably even greater today.

household mcome,

2. Proportion of owners with high housing costs relative tg income, The Census

2000 reported that 29.3 percent of Carlstadt’s homeowners were paying 30
percent or more of their household income on housing costs. A total of 20.9
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V. Appendices (continued)

21. Deeds for Washington School properties (two)
22, Municipally Sponsored and 100 Percent Affordable Developments: 575
Hoboken Road or alternate site (COAH checklist)
23. Market to Affordable Program (COAH checklist)
24, Accessory Apartments (COAH checklist)
25, Senior Citizen Housing Zone and Affordable Housing Overlay Zones
Ordinance (adopted)
26. Affordable Housing Ordinance {draft)
27. Description of any changes to the zoning ordinance during the previous two years

28. Documentation of funding for Washington School project, accessory
apartment program, market to affordable program

Affordable Housing Trust Fund:
29, Development Fee Ordinance (draft)
30. Governing Body Resolution Requesting Review and Approval of
Development Fee Ordinance

31. Governing Body Resolution Requesting Review and Approvai of an
Affordable Housing Trust Fund Spending Plan

32, Affordable Housing Trust Fund Spending Plan (cdraft)

33, Governing Body Resolution Appropriating Funds or Showing Intent to Bond
in the Event of Shortfall of Funds

Administration of Affordable Unils:

a4, Governing Body Resolution Appointing a Municipal Housing |iaison

35. Ordinance Creating the Position of Municipal H ousing Liaison

Note: The following documents are not included in the appendices; however, the
documents are on file with COAH and the Barough of Carlstadt:

Most recently adopted Master Plan, including the immediately preceding
Housing Element and Fair Share Plan

Redevelopment Plan for the Paterson Plank Road Redevelopment Area

Borough of Carlstadt Tax Maps (electronic version)
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percent were housing strained with costs at 35 percent or more of income. These
proportions include owners whose houses are not mortgaged. If the data were
limited to homeowners with mortgages, the proportion with high housing costs

would be even greater,
3. Ratio of housing to income. A measure of affordability for prospective

homeowners is the ratio of housing value to annual income. Typically, a ratio of
2.5/11t03/1 is considered affordable. For Catlstadt, the 2000 ratio stood at 3.7/1,

To summarize, the gap in affordabiiity for most lower and middle income
households seeking to purchase their first homes has widened since the time of
the Census 2000. Lower income homeowners continue to be burdened with

high housing costs,

The remaining two indices appearing in Table 1-20 assess affordability for renter

households. A shortfall in affordable rental units coincided with shortfalls

throughout the region and the nation:

4. Proportion of all households unable to afford median rent, Renter households
in Carlstadt would have needed an annual income of $33,560 to afford the
median cash rent of $839. An estimated 28.4 percent of all households were
unable to afford to live in a dwelling rented at or above the median rent. These
households would have been unable to afford at least half of the units rented for

cash rent,

5. Proportion of renter households with high housing costs relabive to income.
For rental units to be considered affordable, the gross rent including utilities
must not exceed 30 percent of income. Table 1-20 indicates that 35.7 percent of
Cartlstadt’s renter households in the year 2000 had a gross rent of 30 percent or
more of houschold income. A total of 28.3 percent of renter households were
housing strained, paying 35 percent or more of their income for rent.

Table [-21 estimates the number of owner-occupied and rental units in the
Borough that were affordable to houscholds of low- or moderate-income. Given
that the Borough's average houschold size in 2000 was 2.47 persons, the
estimates are based upon COAH’s income limits in effect at the time for a three-
person household. The number of households within each income level was
estimated by interpolating Census income data that reported the number of
households with income falling within discrete income ranges. The maximum
affordable monthly rent was set at 30 percent of household income. The
maximum affordable purchase price was based upon the following assumptions:
a 30-year fixed rate mortgage with an Annual Percentage Rate of 7.44 percent
(1999 Freddie Mac annual average), the 2000 local tax rate of $2.18 per $100, a 5
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percent down payment, Private Morigage Insurance at 0.5 percent, and $75 per

month for insurance and fees.

The table indicates that there were an estimated 1,044 houscholds with incomes
at or below the maximum moderate-income limit of $48,118. Approximately 855
rental units and 21 owner-occupied units were affordable to these households.
Low-income households numbered approximately 599, For these households, an
estimated 331 rental units and 16 owner units may have been considered
affordable. The data suggest a significant shortfall in the number of units
affordable to lower income households residing in the Borough, The current
shortfall may be even greater, because housing prices have escalated in recent
years, Moreover, the data do not reveal how many of these affordable units were
actually occupied by persons of low- or moderate-income. Finally, there are no
data to indicate how many lower income households with clderly or other
special needs occupants lived in housing that met their requirements,

Table I-21
Housing Affordable to Households of Low- and Moderate-Income, 2000

Regional | Estimated | Affordable Rental Units [| Affordable Owner Units

Income Income | Numberof | Affordable | Est No.| Affordable | Bst No,

Level Linit* | Households || Monthly Rent | of Units | Purchase Price | of Units
Median $60,148 1,438 $1,504 963 $157,700 108
Moderate | $48,118 1,044 $1,203 855 $124,300 21
Low $30,074 599 $752 331 $72,900 16

* COAH's 2000 income limit for a 3-person household.

Source: Censis 2000, Table D13
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II. Fair Share Obligation

This chapter presents the calculation of Caristadt’s tofal affordable housing
obligation. The obligation consists of the fo] lowing three components, which are
described in detail in the sections below:

*  Rehabilitation share
= Prior round obl igation
®  Growth share

A. Rehabilitation Share (2000)

The Borough's rehabilitation share is a measure of deficient housing units
occupied by low- o moderate-income households, COAH has calculated the
rehabilitation share ag 32 units. The number is based on 2000 Census data and
replaces the second round rehabilitation number of 24 units, Because the
Census data is not published at the address level, the lacations of these
“substandard units are not known, Instead, COAH has determined the
rehabilitation shaye through a formula that takes into account 1) overcrowded

units, defined as the number of units buiit prior o 1950 with more than one

person per room; 2) dilapidated housing, measured by unils that lack complete
portion of overcrowded and

plumbing and/or kitchen facilities; and 3) the
dilapidated housing occupied by low- or moderale-income households in each
housing region. Census data assessing deficient housing at the municipal leve]

was presented on pages 15 and 16,

Carlstadt has completed a survey of the Borougl's housing stack conducted in
accordance with the instructions provided by COAH. The survey appears in the
appendices (#7, Exhibit A). The Borough requests that COAH modify the
rehabilitation share to reflect the 6 units documented by the survey data,
Credits to satisfy the Borough's rehabilitation share are jdentified in Chapter 1V,

Fair Share Plan.

B. Prior Round Obligation (1987-1 999)

The prior round abligation is the Borough's new construction obligation from
1987 £0 1999, COAH has calculated the prior round obligation as 228 units. The
obligation reflects the distribution of statewide low- and moderate-income
housing need to each municipality using cconomic and land-use indicators. The
methodology is described more fully in Appendix C of COAI's substantive

rules in N.LA.C. 5:97,
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COAH's rule in N.LAC 5:97-5.1 authorizes a municipality to request an
adjustment to its calculated prior round obligation due to a lack of vacant fand.
Chapter III demonstrates that Carlstadl does not have the available land ca pacity
to address its entire prior round obligation and provides the basis for an
adjustment to 6 units. If COAH approves the Borough's request, the Borough
will need to implement suitable mechanisms to address the unmet need of 222

unifs.

C. Growth Share Obligation (1999-2014)

- Growth share consists of the portion of a municipality’s obligaiion that is

generated by actual growth from 2004 through 2018, Growth sharc is based
upon residential and non-residential development.  For every 4 market-rate
housing units built, one affordable unit must be provided. For every 16 jobs
created through non-residential construction, one affordable unit must be
provided. Job growth is measured by square feet of non-residential construction,
For example, 9,412 square feet of retail space generales an obligation for one
affordable unit. A warehouse measuring 16,000 square feet would also result in
an obligation for one affordable unit.

COAH has projected the Borough's growth share as the resulf of 12 new
households and 1110 new jobs. Applying ratios to the projected residential and
nor-residential growth components yields the projected affordable housing
obligation of 72 units. The COAH projection may be modified based on the
exclusions cited in NJAC. 59724,  After applying eligible exclusions,
Carlstadt’s growth share obligation is reduced to 69 units. The attached
Worksheet A details the calculations.

The obligation associated with new development is based on actual growth
rather than the COAH projections. The obligation is incurred on the date the
municipality issues the final certificate of occupancy. The Borough has not
incurred a growth share obligation to date. '

D. Total Affordable Housing Obligation (1987-2018)

Table H-1 on the next page summarizes the calculation of the total fair share
housing obligation. The total obligation of 81 units includes 6 units to address
through the rehabilitation of existing units and 72 units through new
construction. Bonus credits tor qualifying devclopment may reduce the number
of units to be built. Chapter [IT considers lands most appropriate for satisfying

affordable housing needs,
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TABLE |)-1
Total Fair Share Obligation, 1987-2018
Growth Share

Total Fair
Rehabilitation Prior Round Share
Share (+}|__Obligation {(+)[__Obligation | (=) Obligation

6 6 | 89 Y |
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II.  Consideration of Lands Most - Appropriate for
Affordable Housing

Three primary approaches can be used to identify sites appropriate to address
the Borougl's affordable housing obligation. These approachcs consist of the
following:

= ldentify vacant land and assess its suita bility for residential development;

* Investigate the reuse potential of additional sites that may be
underutilized; and

* Consider the need for changes to zoning controls to foster the
development of affordable housing,

The following sections explore each of these approaches and set the stage for the
Fair Share Plan by which the Borough intends to address its affordable housing
obligation. Sections D and F also include an analysis of how existing zoning or
planned changes in zoning provide adequate capacity to accommodate the

municipality’s projected population growth,
A. Options to Meet the Fair Share Obligation

COAH rules provide a number of compliance mechanisims for municipalities to
meet their affordable housing obligations.  When identifying sites suitable for
affordable housing, it is important to consider which of these mechanisms may
be appropriate to address Carlstadi’s obligation. The mechanisms permitted by
COAH consist of the following;

* Rehabilitation of substandard units {N.J.A.C. 5:97-6.2). The purpose is to
renovate deficient housing units that are occupied by fow- and moderate-
income houscholds. This option is required lo address the Rehabilitation
Share, to which the Borough requests an adjustment to 6 units, In
addition to renovaling the existing housing stock, a municipality may
satisfy its rehabilitation obligation with modular units built on sites
containing an existing dwelling (ECHO units),

ECHO (elder cottage housing opportunities) housing (N.J.AC. 5:97-6.3),
ECHO units are modular, self-contained units built on sites with an
existing dwelling, Occupancy is restricted to individuals aged 55 years or
older and/or disabled persons, The units must be moved to another site
when vacated. Many of the Borough's residential fots are too small to
accommaocate an BECHO unit. Other mechanisms are more suited to house

these populations.
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- home, or through the conversion of an existing

Zoning  for _inclusionary development (NJ.A.C. 5:97-6.4) may garner
credits by requiring inclusionary development at all or some zones or
sites. Zoning must specify a development size threshold below which the
construction of affordable units will not be required on site.  Zoning must
include a financial incentive to produce the affordable housing, such as an
increased density or reduced costs to the developer. Units may be created
through an overlay zone,

Redevelopment (N.J.A.C. 5:97-6.6) may provide a mechanism for creating
affordable - units if one or more areas suitable for residential use are
determined as being in need of redevelopment by applying criteria in
New Jersey’s Local Redevelopment and Housing Law, N.J.S.A. 40A-12A-1

et seq.

Municipally sponsored new construction and 100 percent affordable

developments (N.J.A.C, 5:97-6.7). The municipality or developer/sponsor
must have control or the ability to control the site and meet other COAH

criteria.

Accessory  apartment progiam (NJA.C. 5:97-6.8). An aCCessory
apartment is a self-contained dwelling unit created within an existing

accessory structure on the
same site, or by an addition to an existing home or accessory building.
The creation of a moderate-income accessory apartment must be
subsidized with at least $20,000. The minimum subsidy for a low-income

accessory apartment is $25,000. The subsidy may fund construction costs

and/or provide compensation to the landlord for the reduced rental rates.

The success of this option requires the willing participation of an adequate
number of homeowners.  Accossory apartments must be affirmatively
marketed throughout the housing region, which would exclude
participation by owners who would limit renting a part of their home to a
relative or to someone else they know. In many instances, the Borough's
small lot sizes would preclude the construction of an addition to an
existing home or an accessory structure. Proposed leases and annual rents
are subject to approval by a third party, the municipality’s administrative
agent charged with ensuring that the unit is rented in accordance with
COAH requirements,

The table on the following page compares the maximum initial rents
allowed for accessory apartments to the regional Fair Market Rents
(FMRs) published by the US Department of Fousing and Urban
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Development. In general, the EMR for an area is the amount that would
be needed to pay the gross rent (shelter rent plus utilities) of privately
owned, decent, and safe rental housing of a modest (non-luxary) nature
with suitable amenities. Given lhe sizeable differences between fair
market rents and the restricted rents, a long-term commitment of rent
subsidies would be needed to encourage homeowners’ participation.
Also, each unit must be deed restricted for a minimum of 1 () years, even if
the property is sold or other transfer of ownership takes place. The new
owner would be bound by the same terms.

Accessory Apartments: Initial Rents Compared to Fair Market Rents

Fair Market Rent Low-Income Unit Moderate-Income Unit
for Bergen- Maximum | Affordability}l Maximum | Affordability
Unit Size Passaic, NJ initial Rent Gap Initial Bent Gap
I-bedroom { 81,230 I §665 |  se65 | $907 1 $823
|_2-bedroom | #1879 $798 | _$581 f $1,088 |  $291
3-bedroom $1,703 $922 $781 $1,257 $446

{Rents include rent paid to landlord plus an allowance for tenant~paid utilities.

Market to affordable program (NJ.A.C. 5:97-6.9). Units are purchased or
subsidized through a written agreement with the property owner and
sold or rented to low- and moderate-income households. A municipality
must provide a minimum of $25,000 per unit to subsidize each moderate-
income unit and/or $30,000 per unit to subsidize each low-income unit.
Additional subsidy may be required, depending on the market prices or
rents in a municipality,

»  Supportive and special needs housing (N.J.A.C. 5:97-6.1 ). Bedrooms in
cerlain types of group homes, residential health care facilities, and
supportive shared living housing arc potentially eligible for credits;
however, the Borough has no such facilitics,

*  Assisted living residence (N.J.A.C, 5:97-6.1 1).  Apartments in an assisted
living facility are eligible {or credit. Assisted living units are considered
age-restricted housing for which credits are limited o 25 percent of the
growth share obligation.

»  Affordable housing partnership program (N.J.A.C. 5:97-6.13). Two or
more municipalitics can cooperate to build affordable housing units
provided that the municipalities enter into a voluntary agreement, are
located within the same housing region, and mect other conditions in
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COAH rules. The Borough prefers to address its obligations within its
municipal boundaries.

« Extension of expiring controls (NJALC 5:97-614).  Units under

affordability controls scheduled to expire during the 1999 through 2018
period may be extended in accordance with COAH requirements. The
unit must meet all code standards. Carlstadt has no eli gible units.

* Qther innovative approaches (N.JAC 597-6.15). A municipality may
petition COAH for credits for innovative programs or approaches.

B. Site Suitability Criteria

Regardless of whether sites are currently vacant, developed but hold the
potential for reuse with residential development, or otherwise need zoning
changes to provide adequate capacity to accommodate residential growth, sites
ultimately selected to produce affordable housing must conform to COAMH’s
These criteria, as stated in N.JLA.C. 5:97-3.13,

it

criteria regarding site suitability,
are listed in italics:

(@) Sites designated to produce affordable lousing shall be availoble, npprovable,
developable and suitable, according fo the following criterin:
1. The site Lias a clenr title and is free of encimibrasces which preclide developmeitt of
affordnble housing;

2. The site is adjocent fo compatible land nses mid Jias necess to approprinte streets;

3. [The site hns nccess io water and sewver infinstricture with sufficient capacily, and
s consistent witlt the applicable aren wide water quality rmanngement plan (including
the wasterater management plan) or is included in an amendnient to fhe area wide
water qualily management plan submitted to and usnder review by DEP] Adequate
sewer and waler capncity, ns defined wunder N.J.A.C. 5:97-1.4, shall be available lo the

site or the site is subject fo a durational adjusiient pirsuant fo N.J,A.C. 5:97-5.4;

and

4. The sife can be developed cousisteni with the Residential Site huprovement
Standards (N.JA.C. 5:21-1 et seq.), where applicable. Deviations from  tHose
standards are to be done in accordnnce with N.J.A.C, 5:21-3,

(b} Sites designated fo produce affordnble housing shall be consistent with the State
Development and Redevelopment Plan.and shall be in compliance with the rifes and
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regulations of all agencies with jurisdiction over the site, including, bul nof linited

to:

1. Sites that are localed in Plauning Areas 1 or 2 or localed within a designated
cenler or located in an existing scwer service aren are e preferved location for a
municipality to adiress ifs growils share obligation.

The entire portion of Carlstadl located outside the Meadowlands District is
located in Planning Area 1 (PA 1). PAT is intended to provide for much of the
State’s future redevelopment. The remainder of the Barough is subject to the
NIMC’s land use policies (refer to 3. below),

2. Municipnlities or developers proposing sifes locuted iin Planning Areas 3, 4, 4B, 5
or 5B thal are nol within a designated cestter shall demonstrale lo the Council thal
the site is consistent with sound planning principles and e goals, policies and
objectives of the State Developwent and Redevelopmerst Plan. The Council many seck
n reconpendntion from the Execulive Director of the Office of Smart Growofh on the
consislency of the sile with sound planning principles and the goals, policies and
objectives of the Stale Developient and Redevelepment Pl

The Borough does not contain Jand located within any of these Planning

Areas.

3. Sifes within the areas of e Slate regulated by the Pinelunds Connnission,
Highlands Water Protection and Planuing Council, Division of Coaslal Resources of
the DEP and e New Jersey Memlowlands Conissicn, shall adliere to the land use
policies  delineated in  The Pinclands  Comprehensive  Mnanagement  Plan,
N.JA.C. 7:50; The Highlmufs Water Prolection and Planning Act rules, NJA.C.
7:38; the Constal Permit Program Rules, NJ.A.C. 7:7; Hie Coastnl Zone Mmnagement
Rules, N.J.A.C. 7:7E; and the Zoning Regulutions of the New Jersey Mendowlonds

Commission, N.J.A.C. 19:3, whiere applicable.

A total of 83.2 percent of the Borough is subject to land use regulation by the
NJMC. For these tands, COAH adheres 1o Lhe policies set forth by the
NjMC’s Zoning Regulations.

4. The portions of siles desigmited for construclion shall adhere to wetland
constraints as delineated on the New Jersey DEP Freslnwafer Wetlands Maps; or as
delineated on-site by the ULS, Army Corps of Luginecrs or DEP, whichever ngency
Ims jurisdiction as regulated pursuanl to the Freslrogler Wellands Protection Act
(N.]J.S.A. 13:9B-1 et seq.) or Section 404 of {he Federal Clenn Waler Act {33 LLS.C.
§§ 1251 Hurough 1375); Category One watertoay conslrainis jnirsiuant fo N.JA.C
7:98, 7:8, 7:13 and 7:15; flood hazard constraints as defined in NJA.C 7:13; and
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steep slope conslrainls in excess of 15 percent if Hhe mitnicipality s nn ordinnce in
place that uniformly regulntes steep slope development Hiroughont the nnuicipality.

Wetland areas according to DEP data are indicated by the “Wetlands” map
included in the appendices (#3).

The Borough does not contain any Category One waterboclies, which trigger
buffer requirements for new development. However, the NJMC prohibits
development in the Meadowlands District within a 50-foot buffer area
bordering the Hackensack River, its tributaries, or streams (NJAC. 194-

8.7(2)1)).
- Portions of Caristadt are located within the Federal Emergency Management
- Agency (FEMA)'s flood insurance rate zone “AE,” which is one of several
Special Flood Hazard Area (SFHA) designations, SFHAs, commonly referred
to as the 100-year floodplain, have a one percent or greater chance of being
inundated by a “base flood” in any given year. Most of these properties have
a base flood elevation (BFE) of 8 feet. The NJMC does not prohibit
development in SFHAs; however, its Zoning Regulations in NJLAC, 194-
5.2(a)3 require the floor elevations for structures built within a 100-year
floodplain to be at least one foot above the BFE. Such properties outside the
Meadowlands District must be developed in accordance with the New Jersey
Department of Environmental Prolection (DEPY's standards in the Flood
Hazard Area Control Act Rules, N.J.A.C. 7:13.

5. Historic and architecturally imporiont siles and districts listed on the State or
Nntional Register of Historic Places shall be reviewed by the New Jersey Historic
Preservation Office for a recommendation perinining fo Hie approprinteness and size
of buffer arens that will protect the inlegrily of the site, The review and written
recomnendation by the New fersey Historic Preservation Office shall be included in
the Housing Element and Fair Share Plar lhal is the subject of any pefition before Hhe
Council.  Within historic districts, @ municipality may regulate low- and moderate-
inconie housing to the same extent it regulates all other developnent.

The Borough does not contain any sites or districts listed on the State or
National Register of Historic Places,

In addition to complying with the COAH criteria, new residential development
should be consistent with sound planning principles. For example, new housing
may increase the demand for community services, including police, fire, and
ambulance service; public schools needed to serve family units; and recreation
facilities. The Borough contains the following recreation facilitics to serve new
residential development. All of the Borough's public schools and recreation
facilities are located within the Borough’s established residential areas, located
on the western side of Route 17, Recreation facilities include the following:
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A Facility Acres
Lindbergh Field Park 773
Rasmus/ Hagowski - Little League Field 2.76
Stolz Playground (20 and Broad Strect) 1.2
Zimmerman Park 2.06
0.34

Memarial Park (Hackensack St. and Division Ave,)

Any issues related to demand for community services would need to be proper] y
addressed and mitigated at the time of development,

An-analysis of vacant land appears in the following section.

C. Vacant Land Analysis

Vacant [and is land which is undeveloped and unused. Table T11-1, appearing on
pages 31 through 36, presents an inventory of vacant parcels in the Borough, The
parcels are also included on the “Vacant Land Inventory” map in the appendices
(#4). The “Zoning Map” in the appendices (#5) further assists with
understanding the land use policies and practices of the Borough and the NJMC.

Each of the inventory’s vacant parcels consists of an individual fol or an
aggregation of adjacent lots without regard to ownership. The table addresses
reasons why cach parcel may or may not be suitable for consideration for
affordable housing. The following abbreviations are used to identify the zoning

istricts:

»  Commn, = Commeorcial

= LIA = Light Industrial-A

» LIB = Light Industrial-B

»  BC = Environmental Conservation

»  PPRRA = Paterson Plank Road Redevelopment Area
= WR = Waterfront Recreation

The analysis excludes sites smaller than 0.5 acres unless they are adjacent to
other sites that are partially or fully vacant, Otherwise, such sites would not
create sufficient development potential to attract a developer for the purpose of

building affordable units.

To identify the number of affordable units that could be addressed with
inclusionary devclopment on vacant sites, it is nccessary to establish the
presumed -density at which such development would occur.  The maximum
density permitted for non-age restricted housing in any of the Borough's
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residential zones is 30 dwelling units per acre. The Borough has established a
maximum permitted density of 40 units per acre in the Senior Citizen Housing
Zone; however, the Borough proposes a reduction to 32 units pet acre.

With the exceptions of vacant parcels #'s 1 and 2, all of the parcels are located
within the Meadowlands District, for which the policies set forth by the NJMC's
Zoning Regulations apply. Hence, the maximum residential density permitted
by the NJMC’s Inierim Policies Governing Affordable Housing Development in the
Meadowlands District, which equals 32 dwelling units per acre, is applied as the
presumptive density for inclusionary development, along with the 20 percent
set-aside requirement mandated by Chapter 46, P.L. 2008 for development
within the District, A half-acre site without any development constraints would
produce a total of 16 units, including 3 or 4 affordable units.

The vacant land analysis reveals that only one of the 30 parcels can be considered
for inclusionary development: #29, which contains 0.85 acres and is not large

- enough to accommodate the COAH-assigned prior round obligation of 228 units.
;Hence, the development of sufficient housing is constrained by the shortage of

-suitable vacant land.

Where a municipality seeks to demonstrate that it does not have the capacity to
address its entire prior round obligation, it is required by COAH to identify sites
that are realistic for inclusionary development in order to calculate its realistic
development potential (RDP).” The RDP is based upon vacant sites that are not
eliminated from consideration for inclusionary development. The density and
affordable set-aside of each site is then summed to determine the municipality’s
RDP. Applying a density of 32 units per acre and an affordable set-aside of 20
percent to Parcel #29, the Borough’s RDP is calculated at 6 units.

After calculating the Borough’s RDP as being 6 units, the remaining prior round
obligation of 222 units remains as the Borougl's “unmet need,” which equals the

number of affordable units that the Borough is unable to accommodate because

of a lack of vacant land.
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Table 1Hi-1 Vacant Land Inveptory with Parcel Status
{individual tots or groups of tots with at least 0.5 acres)
Parcel Zoning
No. | Block Lot Address Location Diswict* [ Acreage| Flood Zone Owner
1 82 31733 Highway 17 Camm, 0.5 AE A.Gampa
Used for parking. Located ir commercial area on Highway 17, adjacen! to Conrail line. in a flood zone. Gurrent land use
Zoning does nol permil residential uses. Unsuitable for inclusionary development.
2 g2l 5]701 Highway 17 [Comm. | 0.5] AE [magiiochetti, Ralph
Located In commercial area on Highway 17, adjacent to Conrail line. in a flood zone. Gurrent land use zoning does not perralt
residential uses. Unsuitable {or inclusionary development.
3 B4] 2(par of 651 Tweiin Street___JUB |~ "S[ _ out 1243 Veterans Bivd,, LLG
84| b5lRearofJWollGo (LB | 236 Lepetomans M, fnc., -
B4y 8| Mearowlands JMEC | 3487 243 Veterans Bivd., LLC
84| 8.02{630 Sixteenth Street _ [LIB_ { _AE__ _JcCNYeeRealtyllC -
84 9fSixieenth Streot " 1EG " | 1.744] [Saturg Assoc. LLC
84 11)Sixteenth Sireel EC | 2377
88 12[Twenioth Strost JEC.__|..125
120 20{Broad & Twentieth PPRRA| ©.
Total Acres = 60.569 (approximale) .
Largely wet tract significantly impacted by Berry's Creek. Localed in aslablished indusirial area Ihat is remole from residential
areas. Subject (o the NUMC's fand use policles which probibil residential uses in the LiB zone and the PPRRA and any fype of
development in the £G zona. Biock 84, Lot 2 is listed on DEP's Known Contaminated Siles List and contains a grolndwater
collection system. Block 120, Lot 20 Is a long, very narrow lot at ihe end of Twenlieth Sireet. Unsultable for inclusionary
development.
4 91 i]511 Thideenth Streel  [PPRARA] 12.259]  AE [Arsyneo, Inc.
Formerly used for manufacture of specially chemicals. A smal! buiiding remains at the Thirteenth Street entrance. On DEP's
Known Conlaminated Sites Lisl, Remediation plan under DEF reviewr; does not allow for remediation to residential standard.
Inciudes over lwo acres of wetlands. Located in established industriat area that is remote from residential areas. Access from
Thirteanth and Sixteenth Sireels, which are narrow streets used by large lrucks. Subjact to the NJMC's land use policies which
prohihit residential uses in the PPERA. Unsuilable for inclusionary development. )
5 103] ¢ {part of) {155 Broad Sirest PPRARA 1.2 Al Broad St, LLC
104(1 {part of) {Nineieenth & Twenticth  |PPFRRA 1.2 out Broad St., LLC
TolalAcres = 2.4 (approximate)
Undeveloped portions of two Jots on General Trading warehouse site. Located in industrial area that is remote {rom residential
areas. Subjscl to the NJMO's land use policies which do not permit residenlial uses in the PPRRA. Unsuitable for inclusionary
development.
6 |__ 12| all[Off Patesson Plank Road [PPRAA [ 0.655]  out _|Siate of Ney Jersey, Dept of Transporiafion
1§43 1}Founesnth Strest PPRAA| _ 0.071  oul Reliable Associates {All: T. Newlon)
Tolal Acres =  0.725
Undeveloped, vegetaled strip of land situated belweon Paterson Plank Road and an off-ramp from Paterson Flank Road o
Thirleenth Street. Neighboring development consists of industriat and commercial uses. Subject to the NJMC's land use
policies which do not permit residential uses in the PPRRA. Wil fikely be used to moet open space requirements ol ’
redevalopment plan. Unsuitable for inclusionary development.
7 118 1} Sixteenth Streat PPRRA} 0.522 AE__ {Boroughof Carlstadt
tis 1215evenieanth Sireet PPRARA 0.314 AE Borough of Carlsiadt
Total Acres = 0.83€C

Generally covered with spotly vegelation, small rees, and shrubs, Standing water wilhin the easiern poriion. Adiacent to
industrial and commercial uses. Remote from sesidential uses. Sixleenth Street experiences flooding. Subject to the NJMC's

fand use policies which de not permit residential uses in he PPRRA. Unsuitable jor inclusionary development.
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No. | Block Lat Address Location’ Dislrict*] Avreage| Flood Zone . Owner

g | 117 1|Sixteanth & Seventeenth [PPRRA | 1.295] AE Jomicke{C. Brown Corp/Schaoider
17 2|Seventeenth Streel  [PPRRA| 0.313 AE . |Borough of Caristadt
118 1|Broad & Nineieentn PPRBA | 0.158 AE Ephron, Michael c/oDornhush,Esg,
118 2|Eighteenth Street PPARA| 0.869 AE __IBorough of Carlstadl
i18 3|Elghteenth Street PPRBA ] 0,193 AE ___1Borough of Caristad
ifg 4]Eighieenth Street PPRRA 0.073 AE Borough 0! Carlslayl

Total Acres = 2.901

Generaily covered with grass and smal! trees. Some standing water {hat appears 10 be a former Iribulary to Berry's Gresk

tand use pollcies which do not permit residential uses in the PPRRA. Mosl suitable as open space in support of the overall
redevelopment area. Unsuitable for inclusionary developmant.

oxiends through the cenler. Adjacent to industrial and commercial uses. Remole lram residential uses. Subject fo the NIMC's

9 j20 5]333 Paterson Plank Rd  [PPARA 0. 169 out Borough of Carlstad!
120 61333 Paterson Plank Rd _{FPRRA [ 0.082]  ou Amen,Estate
120 71333 Paterson Plank Rd  {PPARA 0.046 out Pappas.Andrew&Germaine
120 81333 Paterson Plank Rd  [PPRRA 0.013 oul Borough of Catlsiadt
120 . 10| Twentieth Street PPRRA 0.2 AE Bar 201th St Praperty LLC
120 11{Twentieth Street PPRBA 0.282 AE Zimmerman Estate
120 12{Twentieth Strest PPRRA 0.i28 AE Borough of Carlstadt
120 13{ Pwentisih Stregt PPRRA 0.354 AE Borough of Carlstadt
120 14.01{Broad Slreet PPARA 6.904 out Borough of Carisladt
120 14.02iMeadowlands PPRBA 8.385 AE Siate of New Jersey [

Tolal Acres = 16,543

Very wet tract covered with grass and small rees. A tributary lo Berry's Creek runs through the properly. Neighboring
development is industiial, Remote from residential uses, Subject to the NJMC's land use poiicies which do ot permil
fesidential uses in the PPRRA. Most suitable as open space in support of the overall redevelopment plan. Unsuitable for

inclusionary development.

0 tea 11269 Paterson Plank Ad _[PPARA 0.213 AE Spanish Radio/Hefle!
122 2 Paterson Plank Rd PPRBA | 1.659 AE Borough of Carlstact
122 3!Paterson Piank Rd PPRBA: 0341 AE Witlams Estate, James Williams
122 4)Paterson Piank Rd FPRBA{ 0221  AE  |Jessie Davanzo
122 5|Patersen Plank Rd PPRRA| 0273~ AE " |Grella/Presto Enterprise

Tolal Acres = 2.767

We! fract covered with grass, shrubs, and small trees, Sordered 1o the nertheast by Peach Island Cresk. Bordered by
Falerson Plank Road to the southwest. Neighboring development is industrial. Remote from residential uses. Sublect to the
s land use policies which do not permil residential uses in the PPRRA. Most suitable as open space in suppor! of the

NIMC
overall redevelopment plan, Unsuitable for inclusionary development.
1 122 712686 Palerson Ave FPREA| 07l  out  [268 Pal.Av.Corp.f Hackensack Steel
122 B|Goaiham Parkway PRPRRA 1.4 AE Gotham
Tolal Agres = 2.1

Wel, vegelated tract along Peach Island Greek, Neighbuoring development is commercial and indusirial,. Remote from

open space In support of the overal redevelopiment area. Unsuitable for inclusionary developrmeni,

residential uses. Subject to the NJMC's land use policies which do not pormit residantial uses in lhe PPRRA. Most suitable as

12 1 123.04 1{Grand Strest £C 2.209 oLt CSH Really Ventures
123.01 3|Grand Sireet Lig 2.726 out (SR Really Venlures
TolalAcres = 5,026

lo the NIMC's land use polictes which do not permit residential uses in the LIB zone or any development in the EC zone,
Unsuiable for inclusionary development.

Wet, vegataied tract along Peach Island Creek. Neighbering development is industrial. Remote from residential uses. Subject
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Parcel Zoning
iNo. | Block Lot Address Localion Distrigt* | Acreage| Flood Zone Oviner
13 | 2301  B|Meadowlands _[EC___ | 7689  AE_ [StleofNewJersey
123,01 6.01/371 Slarke Rd_ 0B | "2.801]  out__  |R Lewis Group R
123,01 7.0t|Meadows EC ™ | 1128l A Brancasons Partnership )
123.01 8.01|PatersonPlank Rd _ [EC 1028 out _ [Brancasons Parnership
123.01 9.04/Meadows - JEC 0107 {unknawn)
123.01 29|Starke Rd . LB [ | T} Tewanl Group, LLG
123.01 30/371 Starke Rd LB " 71.585 out R Lewis Group
Total Acres = 24 988
Wet, vegeiated, contiguous parcels along Berry's Craek, Neighboring development is industrial. Distani from residential uses.
Subject lo the NJMC's land use policies which do not permit residential uses i the LIB zone ar any development In the EC
' |zone. Anew warehouse bullding has recently been construcled in this arga. Unsuilable for inclusionary development.
14 [12801]  _ _ olMeadows [EC T taos [State of New Jersey
123.01 9.01|Paterson Flank Rd ~_ |EC 4.75 _{HB.C. New York .
123.01 9.02[Meadows ) JEC 0.248
12301 903lMeadows _  HEC I 1.173] . |Brancasons Partnerst
123.01 9.05!Paterson Plank Rd EG 4.11 H.B.C. New York
Totai Agres = 22333
Wet, vegelated, conliguous parcels along Berry's Creek. Neighboring development fs Industrial. Distanl lrom residential uses.
Subject to (he NJMGC's land use policies which do not permit development in the EG zone, Unsuitabie for inclusionary
devefopment.
15 124 11216 Palerson Plank Ad _[PPRRA] 1635  AE _|Borough of Cedsladt
124 2 frearyPaterson Plank Rd | PPRRAT 02 Boroughol Caristadt
124 3|Off Pateson Plank Rd__ | PPRAA  0.068]  oul _|Boroughof Garistadt
124[ _ 4{Of Palerson Plank Rd _ | PPRRA] _0519f _oul  |BoroughofCarstadi
124 51216 Palerson Plank Rd [ PPRRA]  3.853 out Borough of Carlstad!

Toial Agres = 7,176 {approximale)

Superfund sile {former Scientiic Chemical Processing), bordered by Peach Istand Greek, Paterson Plank Road, and Golham
Parkway. Glants Stadium is focated on the other side of Palersen Plank Road, Other neighboring uses are commercial and
indusfrial, Remedlation plan approved by EPA does not allow for residential tse. Distant from residential areas. Subject to
NJMC's fand use policles whick do not permit residential uses in the PPRRA. Unsullable for inclusionary devetopment.

ton JBadst  _oul VG Proporties, LLG
i24{ 28 {rear}| 398 Washington Avenue | LIB 7.75 out Sofim Inc Corg NJ

Tolal Acres = 23.199 [approximaise)

Wel, vegetaled site containing tributaries of Peach istand Creek. Localed in an industrial area and distant from residential
arcas. Subject to NJMC's tand use policies which do not permit residential uses in the LIB zone. Unsuitable for inclusionary

16 124 14444 Washington Avenue j L8 _ |

development,

17 124{ 831990 Veterans Blvd [ UR 1 1.423] out [Caristadt Prntnrs LEG / Genturion
NJMC is currently reviewing a Zoning Cerlilicate application to consiuct a new warghouse. Laocated in eslablished industial

area and distant from residential areas. Subject to NJMC's land use policies which do not permit residential uses in the 113
zong. Unsultabls [or inclusionary development.

18 124] 52|Palmer Tetrace [ s | 41 oul [Amor Really Co
Wat, vegetated site conlaining ributaries of Peach Island Greek. Located in an industrial area and distant from residential

areas. Bubject to NJMC's Jand use policies which do not permil residential uses in the LIB zone. Unsuitable for Inciusionary

development.

13 127] 13[207 Washington Ave ] LB | 0.73]  out  [Con-Way Cenlral Express
Long, narrow ol localed in induslrial area and distant from residential areas. Subject to NJMC's land use pelicies which do not

permil residential uses in the LIB zone. Appears te be wellands on site, Unsuitable for inclusionary development.
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Parcel Zoning
No. | Block Lot Addresg Localion District* | Acreage| Flood Zone QOwnar
20 128 _ S|Hackensack River __EC 5.532 AE Meadowlands Conservalion Trusi
128 11]Hackensack Hiver TEC_ | 5423 AE Meadowlands Gonservation Trusi
128 12]Hackensack River EC | 17.662 AE Meadowlands Conservation Trust
128 13|Hackensack Hiver EC_ |  &321 out WMeadowlands Conservation Trusi
128 14[Hackensack Hivar EC 2577 out Meadowlands Conservation Trust
128 t5/Hackensack River EC | 4175 AE Meadowlands Conservation Trust
128 _18{Hackensack River EC 5193 oul Meadowlanos Conservalion Trust
128 _17|Hackensack River_ "EC 8.579|  out |Meadowlands Conservation Trust
.18 18{Hackensack River T oul_ Meadowlands Conservallon Trust
128 T9|Hackensack Rivar 70 AE Meadowiands Conseryation Trust
128 20iHackensack River EG | 15.208 AE Meadowlands Conservation Trusi
128] ~ - 2i|Hackensack River EC | 80.671 AE Meadowlands Conservation Trust
128 28{Hackensack River EC 45.051 AE Meadowlands Censervation Trusl
131 5lWashington Ave LIA 431 out Meadowiand Mack-Call
31 B|¥ashington Ave UA 277 ou Meadowland Mack-Cali
X 7|Hackensack River £EC | 80958 AE  |Meadowlands Conservation Trust
131 8[Hackensack River | EC | 205182 AE _ |Meadowlands Conservalion Trust
131 10/Hackensack Aiver | EC | 83351  oul _ jMeadowlands Conservation Trust
131 11{Hackensack River | EG 5511]  oul Meadovdands Conservaticn Trusl
Total Acres = 511,588 '
Most of the siie consists of the Richard P. Kane Wildlile Area, owned by the Meadowlands Gonservation Trust. Two lots at the
carner of Washinglon Ave. and Commerce, Iocaled in an industrial/commercial area, contain wetlands with & stream running
along the eastern border area. Remole from residential areas. Subjest o the NJMC's tand use policies, which do not permit
development In the EC zone or residential Uses in the LIA zone. Unsuitable for inclusionary devalopment,
29 128 3iMichele Place PPRAA] 2118 AE Union Graphics
128 45(325 Washingion Ave. PPRAA 1.321% AE Borghofi{etcArusieas), Eugene L
Tolal Acres = 3,437
Wetland with open water. Adjacent {o industrial uses. Remole Irom residential areas. Site is subjec! lo the NJMC's land use
policies which do not permil residential uses in the PPRRA. Unsuitable for Inclusionary development. Mos! suiled for open
space in suppor of the averall redevelopment plan.
22 130f 17{East of Washington Ave | LA ] 0.5 AE _ [APA Truck Leasing Corp,
Locatad at end of C Straet in an industriat area witl heavy lruck traffic. Distant frorn residential areas. Stream runs along one
side. Site is subject to the NJMC's land use policies, which do nof parmit residential uses in the LIA zone. Unasuitable for
inclusionary dayslopment.
23 130)] 19]A Strest [ UA [ 1758] A€ |Aanna Frank
Used as parking for Industrial facility at Block 128, Lot 7. Access through Block 130, Lot 18, Located in industiat area.
Remate from residential areas. Sile is subject lo the NJMC's Jand use polflcles which do not permit residential uses in the LIA
Zone. Appears fo have wellands on sile. Unsuilable {or inclusionary development.
24 | 131.01] 6loos WashingtonAve | LA [ 5.76] out  |Fratiarelli, Angelina
Narrow sitip of vegelated welland {ronting on Washingion Avenue and Terminal Lane jughandle. Localed in
industrialcommercial area and remote from residenlial areas. Site is subject to the NJMO's land use policies, which do not
permit residential uses in the LIA zone. Unsuitable for inclusionary development,
25 | 131.03[ 8 {rear)[Meadowiand [ Tia T 158 AE  |Keox/Roca Really, LLC

Back portion of indusirial properly located in South Hackensack. Site Is subject lo the NJMC's Jand use policies, which do not
permit residential uses in the LIA zone. Lecated in indusirial/commerciat area and remote from residential areas. Unsuitable

for inclusionery develgpmant.

Revised April 26, 2010 Page 35




oo zuthaued el W ireee gy

it Ll e

il ke 0t bt s

Borough of Carlstadt

Parcel Zoning
No. { Block Lo} Adidress Localion District*{ Acreage| Fload Zone Owner
26 132 11Washington Ave LIA 1.08 o Mack Associates
Narrow, vegelaled parcel with fronlage on Washington Avenuc and Terminat Lane jughandie. Site is subject to the NJMC!
fand use policies, which do not permil residential uses in the LIA zong. Located in industrial/commercial aroa and remote from
residential areas, Unsuitable for inclusionary development,
27 135 t|Paterson Plank Rd EC 0.519 ot Weadowlands Con§§[\iallcr1 Trust
136 1{Hackansack River EC | o0.108] At |Meadowlands Conservation Trusi
196 _ 2lHackensackBiver | EC | 5419] _ AE _ {Meadowiands Conservation Trust
136 -...._3{Hackensack River EC 4.048 AE  |Mpadowlands Conservation Trust
138 _4{Hackensack River EC | 3308 AE |Meadowlands Gonservalion Trusl
136 5|Hackensack River EC | i2.163] AE  |Meadowlands Conservation Trusl
136 6lHackensack River | EG | gliegl”  AE" T jMeadow lands Gonservalion Trusl _ -
136 7iHackensack River EC 7.308 AE .
137 1[Transco Pipeline | 'EC | 8.988{  out . |Trans-Con Pipeline
137 2[Tiansco Pipefine | EC | 1.738{ _ AE  |Trans-ConPipeline o
137 3] Teansco Pipeline LEC | asis|  AE_|Trans-Con Pipeline
137 4 Trarg§gq Fipeline EC | 6069 AE  [Trans-GCon Pipsline
RE SiMeadows | EC 7.664 AE NIMC
137 6{Transco Pipeline EC [ 7788 ~AE  |TransConBipelne T T
137 7] Teansco Pipetine EGC | 10.501 AE _ ITrans-Con Pipeline
137 8| Transco Pipeline EC_ | 10.208) @ AE T_g:_ans -Con Pipeline
137, 9 Transco Pipeline EG 2.051 AE Trans-Con Pipeline
Total Acres = 101,863

Portion of the site consists of the Richard P. Kane Wildiile Area, owned by the Meadowlands Conservation Trusl. Transco
Pipefine goes through most of remainder. Remote from residential areas. Subject to the NJMC's land use policies, which do

not permit development in the EC zone. Unsuijable for inclusionary development.

28

136}

10]OQuiwaler Lane

i WR T

0021

AE

IKrolz, et at & Marlins, George

Lacated on lhe Hackensack Fiver, Used as dry dock. Remote from sesidential areas. Site is subject to ihe NJMG's land use
policies, which permit imited development, excluding residential uses, in the WR zone. Remole from residential areas. Poor

road access impairs timely smergency response. Unsuitable for inclusionary development

28 138| t4(part of}{200 Ouiwater Lane | wWhR 0.5( AE Tomu Devel. Co, Ine.
136 15]0utwater Lane Wh 0.344 AE J Murghy
- Total Acres = Q.86  (approximate)}

Vacant portion of developed sile located on the Hackensask River. Remainder of sile is developed with a driving range,
restavrant, and boat slorage. Adjacent site along the Hiver 1o the west in East Rutherford is vacant and under the same
ownership. The Majeslic Boat Club is localed lo the west of the owners' properfies. The Richard P, Kane Wildlife Area is
located an Ihe ather side of Qulwater Lane. The owners filed a builder's remedy suit to develop site {both vacant and
develeped portlons) with inclusicnary housing. The judge's order permits 420 dwelling units on the owners’ Garistadt
praperties, including 80 aftordable units io address the prior round obligation. Although the sile is included in the Fair Share
Pian, the Borough remains cencerned aboul the suitabilily of the site for residential use, primarily because it Is remole from
residential areas, and poor road aceess may reduce emergency response ime. The Borough conlinues (o beliave that fhe sile
is not suitable for residantial use. Therelore, it is included in this plan only because such inclusion is mandated by the courl.
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Parcel Zonjng
No. | Block Lot Address Locatlon Cistrict*{ Acreage| Flood Zane Owner
30 ¢ 187 _d4iTransco Pipeline | EG 7.274 AE Trans-Con Pipeline

197 7| TranscoPipeline | EC | 10.218 AE _ iTrans-Con Pipeline
137 18j Transco Pipeline EC 20.058 AE  1Trans-Con Pipeline
137 19| Transco Pipeline EC 23.529 AE Trans-Con Plpeline
137 20|Transco Pipeline | EC 30.081 out Trans-Con Pipeline
137 21{Transco Pipeline EC 6.089 AE Trans-Con Plpeline
187l 22|TranscoPipeline. 1 EC 5,281 AE _ ITrane-Con Pigoling
18] _23iTranscoPipeline | EC_ 1 10.508 oul Trans-Con Pipsline
.. 137} . 24]Transco Pipeline EC | 8552 oul __ {Trans-Con Fipeline
137 25{Meadows - _EC 0.384 out NJ Turnpike Authority
137 26| Transco Pipeline EC 4.312 AE Trans-Con Pipaiine
197 27iTransco Pipeline EC 6.677 AE Trans-Con Pipeline
137 281 Transco Pipeline EC 7.045 AE Trans-Con Pipeline
137 29| Transco Pipeline _|_EC 2544)  AE Trans-Con Pipefine
137 30{Transco Pipeline | EC | 9.726)  AE Trans-Gon Pipeline
137 31 Transco Pipeline EQ 9.569 AE Trans-Con Plpeline
137, 32| Transco Pipseline 1 EC 4.6231  AE Trans-Con Pipsline
197 33(Transco Pipeline EC 7.254 AE Trans-Con Pipeline
187 34 Transco Pipeline EC 12.255 AE _ |Trans-Con Pipefine
137 35| Transco Pipeline J._EC 4.360 AE Trans-Con Pipeline
- 187 36{Transco Pipeline _ EC 5609 AE Trans-Con Pipeline
__.187] ___ 37jTransco Pipeline _ | EC 4.38 AL Trans-Con Plpeline
137, 38| Transeo Pipeline _1 EC 4.813 out Trans-Con Pipeline
137 38| Transco Pipeling _ i EG 0.905 out Trans-Con Fipeline
137 40|Paterson Plank Rd | EC 5.158]  oul Trans-Con Pipeline
137 AtijTransco Plpeline EC 0.129 oul Trans-Con Pipsline
187 42| Transco Pipeline EG | 6.656 cul __ [Trans-Con Pipeline
1871 43{Transco Pipeline __EG | 1378]  oul Trans-Con Pipegline
137 44| Transco Pipeline EC 0.234 ol Trans-Con Pipeline
137 45| Transco Pipegiine EC 0.221 out Trans-Con Pipeling
137 46; Transco Pipeling EC 2,319 out Trans-Con Pipeline
NJMC (except for Block 138, Lot 8 ovned by
138 Ali{Hackensack River EC 104,15 AE Dieckmanns Eslaie)
Tolal Acres = 3935.28

Located between the New Jersey Turnpixe and Ihe Hackensack River. Heavily impacted by iminor tribuiaries, Block 138 was
sequired by NJMC in August 2003 for preservation purposes. Flemaole from residential areas, Subject to NJMC's land use
poiicies which do not perenit development in the EC zane, Unsuitable for inclusionary development.

D. Reuse Opportunities

Given the shortage of suitable vacant land, the Borough of Carlstadt can next
explore opportunities to reuse developed sites to address its affordable housing
obligation. Table I11-2 on the following page lists those sites that the Borough has
identified as having reuse potential. The abbreviation “L.1.” is used to refer to

the Light Industrial zone.

“Res.” refers to the Rosidential zone. “WR” is the

NIMC’s Waterfront Recreation zone. The sites are located on the map of “Reuse
Opportunities” included in the appendices (#6).
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Tabie IIl-2
Reuse Opportunities
Site Current Size
No. Address Zoning Qwner {acres)
1 ‘ 100 Industrial Road | L1 _|W&W Really Investment ILLG | 278
2 industrial Road L. 1100 Group Industrial LLC B.34
| _..3_ _]600 Industrial Road L.l _[Potters Induskies, Inc . 478
.4 550 Industrial Road L P#atti/fndusgrjgl__ﬁeahy Co. 149
5 1500 ) Industrial Road ..LL 1500 Group Industrial, LLe 7 278
6 10 Industrial Road L. {Gunther Properties, LLCNJ 551
3 |_. 6 1649 Industrial Road L.l R & B Holdings . 0.20
7 {645 Industrial Road __L.I._{Faciano, Anthon 0.33
8 1585 Industrial Road 4 L F’ro!og:s Cimmaron NJ ™ 2.40
16 |611 Industrial Foad L. L [EK Really o 1.81
17 |587 Indusirial Road | L. |Prologis Cimmaron NJ """ /T 553
29 {583 Industrial Road _.Ld._ JEichholz, Charles & Patricia” 1.69
32 J575 Indusirial Hoad NN Sky . Wiatle LLE ot _ 050
|33 |819Industrial Road |’ L.I._ |619 Indusirial Road [L.C™ _ 0.40
38,39,
42 _ |815 industrial Road | L L. _|Clause Really Group Ao 140
438 1601 industrial Boad {..Li_ |Weber, David & Ruth~ 0.53
47 555 Industrial Aoad . LI |Weber, David & Ruth A 1.90
53___ 495 Industrial [ Road | "'LT.|495 Industrial Road Trc. 1.82
54 445 Industiial Road L1, |Aresig Properfies LLC NJ 1.22
Total Acres Site #1 = 36.98 |
2118 ) 2 447 Garden Street _Res, |Grella-Presto Enterprises 0.435
8 425 Garden Strest L.1. _|Novus Fine Chemicals LLC 0.22g
7 436 Orchard Street L.I. _INovus Fine Chemicals LLC 0.264
8 425 Garden Street | Li Novus Fine Chemicals LLC L B.220
.9 |426 Garden Sireet Jo L Novus Fme Chemicals LLC _0.252
10 [641 Garden Sireat L. {Novus Fine Chemicals LLC 0.580
19 9 |41t Orchard Btrest | LI |Novus Fine Chemicals LLC ' 0.114
1o 61? Broad Slreet L.l Novus Fine Chemrcais LLC 0.481
11 1412 Lincoin Street Res. [Novus Fine Chemicals LLC 0.069
Total Acres Site #2 = 2.844
3/ 73 l 1,2,3,4, Ises Third Street Res. |Borough of Carlsladt (former 1.25
13,114,156 Washington School)
E / 55 ’ Seventh Street } Res. [Borough of Carlstadt (former 0,6887
Lincoln Schoot)
[ 51 26 1 13 575 Hoboken Fosd | Res. [Markus Associates LLC | oe4r]
t36 14 200 Qutwater Lane _WR ITomu Development Corp. 2.240
Outwater Lang WR ]Tcmu Develcpment Corp. 0.344
Tolal Acres Site #6 =  2.584
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1. Site Overviews

Sites #'s 1 and 2: Industrial Road and Novus Fine Chemicals

The Industrial Read site, developed with light industrial uses, is located in
proximity to a commercial area and has the potential for redevelopment with
mixed uses to include housing. Novus Fine Chemicals borders an established
residential area and has the potential for redevelopment with housing. These
sites were identified in the Borough's original third round plan as possible
locations to address all or a portion of the Borough's growth share obligation
and, in addition, its unmet need remaining from prior round.

The Borough requested its housing planner to consider whether these sites could
be deemed in need of redevelopment pursuant to the Local Redevelopment and
Housing Law (N.J.8.A, 40A:12A-1 ctseq.). The planner advised Borough officials
that neither area satisfied the statutory criteria.  Accordingly, these sites do not
provide realistic opportunities for the development of affordable housing. [f
additional locations are needed in the future, Borough officials may approach
Potters Industries, Inc., owner of a vacant building in Site No. 1, and Grella-
Presto Enterprises, owner of a property in Site No. 2 that is located in the
Residential zone, about developing their properties with housing that would

include an affordable component.

Site No. 3: Washington School
Located in an established residential area, the Washington School has closed, and
the Board of Education has transferred tille of the property to the Borougl. The
Borough has adopted an ordinance which designates the site as the Senior
Citizen Ilousing District with 100 percent of the units to be reserved as
affordable. The Borough has also acquired an adjacent lot improved with a
residential structure. Allowing for a maximum permitted density of 32 units per
acre, the 1.25-acre site could be developed with as many as 40 affordable senior
units. Since there is a cap on the percentage of the total growth share credits
that may be age-restricted, only a portion of the units may qualify as growth
share credits. The remaining units may be applied towards the Borough's unmet

need remaining from prior rouncls.

Site No. 4: Lincoln School
Lincoln School closed at the same time as Washington School, and the Board of
Cducation fransferred title of the property to the Borough. The site is also
located in an established residential area. Instead of redeveloping the site with
residential uses; however, the Borough prefers to reuse the site to address its

needs for additional recreational space.
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"The Court has granted the owner a buil

Site No. 5: 575 Hoboken Road
a residential zone and contains an outdated warchouse. The
g with the owner the possibi lity of developing the site with
These units would satisfy a portion of the

The site is located in
Borough is discussin
100 percent affordable units,
Borough's growth share obli galion.

Site No. 6: Tomu Development Corp.
der’s remedy to construct up to 420

site, to include a total of 80 affordable

dwelling units reserved for renter houscholds, The site is currently developed
with a driving range, a restaurant, and boat storage. The vacant portion of the
site appears as Parcel No. 29 in the vacant land inventory and provides the basis
for the calculation of the Borough’s RDP on page 30. The builder’s remedy
authorizes an additional 420 units on the owner's adjacent property located in
East Rutherford. A boat club is located to the west of the site. The Richard P.
Kane wildlife area is located on the opposite side of Qutwater Lane. Located
within the Hackensack Meadowlands District, the site is not located in an urban
center or a workforce housing census tract,

dwelling units on the Qutwater Lane

2. Relationship of Sites to COAH’s Suitability Criteria

A preliminary analysis suggests thal each of the first five sites would meet
COAH's suitability criteria in NJLA.C. 5:97-3.13, which are listed on pages 26
through 28 of this document.  All of the siles are located in Planning Area 1,
which is intended by the State Development and Redevelopment Plan Lo provide
for much of the state’s future redevefopment. None of the sites contain any of
the environmental constraints cited by COAR.

The Borough of Carlstadt continucs to assert that the sixth site, owned by Tomu
Devefopment Corp.,, does not satisfy the COAH eriteria.  Nevertheless, the
Borough is required to comply with the decision of the Court, Therefore, the site
is included in the Fair Share Plan to address a portion of its prior round

obligation.

E. Need for Changes to Zoning Controls

The final approach in considering lands most appropriate for afforclable housing
development is to assess the need for changes o zoning controls. Existing

zoning may impose obstacles to the development of affordable housing at
locations suitable for residential uses.
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As stated in the Introduction, over 83 percent of the Borough's lands fall unde
the NJMCU’'s land wuse. controls.. The zoning districts located within the
Meadowlands District include the following:

» The Environmental Conservation zone is designed to preserve and
enhance the ecological. values of wetlands, open water and adjacent

uplands within the District.

= The Light Industrial A zone is desighed to accommodate a wide range of
distribution, commercial and business uses that generate

Industrial,
minimal negative environmental impacts.

« The Light Industrial B zone is designed to accommotate a wide range of
industrial, distribution, and commercial uses that generate a minimum of

detrimental environmental impacts.

- = The Waterfront Recreation zone is designated to accommodate water-
oriented commercial and recreation facilities that provide public access to
and encourage visibility of the Hackensack River and its tributaries. The
parcel owned by Tomu Development Corp. {A portion appears as Parcel
No. 29 in the vacant land inventory; the entire Carlstadt site is included as
Site No. 6 under Reuse Opportunilies) is located within this zone; zoning
that permits residential use has been established by an order of the Court.

»  The Paterson Plank Road Redevelopment Area is envisioned as a retail
entertainment center that will capitalize on the future plans for the
Meadowlands Sports Complex.  Warchouse, industrial, and office
development will complement the vision of a retail entertainment center,

The NJMC’s regulation in NLJ.A.C. 19:4-3.8 authorizes municipalities to petition
the NfMC to rezone land in the District to mect affordable housing obligations,
Implementation of the revised Fair Share Plan does not, however, require the
rezoning for residential development of any properties within the portion of
Carlstadt located within the Meadowlands District.

With respect to the rematning 17 percent of land which is within the Borough's
land use authority, Carlstadt has analyzed its own zoning requiremnents and
intends to support the development of affordable housing as follows:

*  On December 4, 2008, the Borough adopted an ordinance {o create overlay
zones which require an affordable housing component in any new
residential development including 10 or more dwelling units, A

- minimum of 20 percent of the units must be reserved as affordable. This
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requirement complies with COAH's own set-aside requirement in
N.JLA.C. 5:97-5.2(h) for a municipality that receives a scarce resource
adjustment regarding its prior round affordable housing obligation.
Additionally COAH’s rule in NJ.A.C. 5:97-6.4(b)2 requires inclusionary
zoning in Planning Area 1 to permit residential development at a
minimum density of eight units per acre with a minimum affordable set-
aside of 25 percent of the total units. A copy of the Borough's ordinance
is included in the appendices (#25),

The same ordinance provides for a Senior Citizen Housing District on the

- former Washington Schwel site. - The Borough intends to seek financial and
technical resources to develop the site with 4} affordable rental units that
are age-restricted for occupancy by senior citizens. The boundaries of the
zone need to be amended to include block 73, ot 13 a property adjacent to
the former school site, owned by the Borough of Carlstadt.

v The Borough has introduced an affordable housing ordinance to amend
the requirements for the affordable housing overlay zones by providing
incentives for 100 percent affordable developments along Hoboken Road.
The proposed amendments would permit, among other things, a
maximum density of 42 units per acre for such developments.

These zoning changes should bestow the Borough with sufficient capacity,
including necessary infrastructure, to accommodate the population growth
anticipated from both residential and non-residential development and the need

for affordable housing.

The site-specific analyscs and the assessment of current zoning controls in this
chapter provide the bases for the revised Fair Share Plan by which the Borough

proposes to address its affordable housing obligations.
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IV. Fair Share Plan

The Fair Share Plan describes the projects that will be utilized to address the
Borough's affordable housing obligation.

A. Crediting Parameters

The parameters for receiving credits towards the municipal obligation are governed
by COAH's rules at NJA.C. 5:97-3. The rules set forth the formulas which
determine the maximum number of age-restricted units for which the Borough may
receive credits, the minimum number of rental units that must be provided, and
e[zglbie “bonus” credits.  In no event can a municipality receive more than two units

of credit for one affordable unit.

1. Income split of the fair share obligation
The requirement for the number of units addressing the fair share obligation that

- shall be affordable to low incoime households is caleulated as follows:

= 50 percent (Fair Share Obligalion)
=.50* 81 units
= 41 units (rounded up to nearest whole number)

Low income minimum

In addition, at [east 13 percent of the affordable housing units shall be reserved for
occupancy by very low income households:

Very low income minimum = 13 percent (Fair Share Obligation)
=13 *81 units
= 11 units (rounded up to nearest whole number)

2, Minimum Rental Obligation
The rental requirement for the prior round obligation is based on the following

formula;

Rental minimum = 25 percent (Realistic Development Potential) - rental

credits applied at the time of petition
={).25* 6 - 0 units
= 2 units (rounded up to nearest whole number)

The rental requirement for the growth share obligation is calculated as follows:

Rental minimum = 25 percent (Growth Share Obligation)

=().25 (69 units)
=18 units (rounded up to nearest whole number)
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At least 50 percent of the rental requirement for growth share must be met with
family housing units.  Accordingly, a minimum of 9 family housing units are
requirec to address the Borough's rental requirement for growth share.

3. Bonus Credits for Very Low Income Units
A municipality is eligible to receive two units of credit for affordable units reserved
for households of the general public carning 30 percent or less of median income,
The municipality shall not, however, receive such bonus credits unless the 13
percent target has been excecded. '

4. Maximum Number of Age-Restricted Units
COAH defines age-restricted housing as “a housing unit that is designed to meet the
needs of, and is exclusively for, an age-restricted segment of the population such
that:
1. All the residents of the development where the unit is situated are 62
years or older;
2. Atleast 80 percent of the units are occupicd by one person that is 55 years
or older; or
3. The development has been designated by the Secretary of HUD as
‘housing for older persons’ as defined in Section 807(b)(2) of the Fair
Housing Act, 42 US.C. §§ 360)7.”

COAH’s rule in N.LA.C. 5:97-3.10(c) limits the number of age-restricted units for
which the Borough may receive credit. The age-restricted maximum for the prior
round obligation shall be based on the following formula:

Age-restricted maximum = 25 percent (Realistic Development Potential +
Rehabilitation Share - Rehabilitation Credits)
={1.25* (6+6-7) units
= T anit (rounded down b nearest whole number)

The age-restricted maximum for the growth share obligation shalf be based on the
following formula:

Age-restricted maximum = 25 percent {Growth Share Obligation)
={.25 * 69 units

=17 units {rounded down to necarest whole number)

5. Rental Bonus Credits for the Prior Round Obligation
In accordance with N.J.A.C, 5:97-3.5, a municipality is eligible o receive two units of
credit for each affordable family rental unit addressing its prior round rental
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obligation. For example, the Borough could satisfy its entire RDP of 6 units by
developing 3 family rental units.

Additionally, a municipality may receive 1.33 units of eredit for each age-restricted
rental unit addressing its prior round rental obligation. Such bonuses may only be
granted for a maximum of 50 percent of the prior round rental obligation. The
Borough would be eligible to receive 1.33 units of credit for the 1 unit that
constitutes 50 percent of its prior round rental obligation.

6. Rental Bonus Credits for the Growth Share Obligation
A municipality is eligible to receive two units of credit for each rental family or
permanent supportive housing unil provided in excess of ils growth share rental

obligation.
B. Summary of Fair Share Plan

The Borough of Carlstadt’s Fair Share Plan has been prepared to address the total
affordable housing obligation from 1987 through 20118, which consisty of 6 prior
round units, 69 growth share units, and 6 rehabilitation units. In addition, the Fair
Share Plan provides mechanisms to address the Borough’s unmet need remaining
from prior rounds. The plan is summarized in Table IV-1 below. Details appear in

the sections that follow.

Table IV-1 Summary of Fair Sharve Plan Units | Credits
Growth Share
Washinglon School (all age-restricted) 17 17
Market to affordable {family rental units) 10 16
Accessory apartments (family rental unils) 10 15
Overlay zone (Residential & Mixed Use Districts) 5 5
575 Hoboken Road (family rental units) 10 16
Total Third Round Crowth Share 52 69
Prior Round
To satisfy Realistic Development Potential (RDP)
Tomu Development Corp, {all family rental units) 3 6
To address unmet nead
Tomu Development Corp. (all rental units) 77 77
Washington School Senior Development 23 23
Overlay zone in Light Industrial District to be determined
Rehabilitation
Bergen County Home Improvement Program 7 7
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C. Growth Share (New Construction) Obligation

The growth share component of the obligation must be met through new
construction. It will be addressed as follows:

= A senior cilizen development at the Washington School site. The project will
include a maximum of 40 units, all affordable. It will yield 17 credits to meet
growth share and 23 units to apply to the unmet need remaining from prior
round. A minimum of 8 units will be ruserved for households of very low-
income to partially satisfy the requirement in P.L. 2008, Chapter 46 that at
least 13 percent of the affordable units must be reserved for occupancy by

very low-income households.
Markel to alfordable program. A total of 10 rental units will be subsidized

through a written agreement with the property owner and rented to low- and
moderate-income family houscholds. The Borough will provide a minimum
of $25,000 per unit to subsidize the creation of each moderate-income unit
and $30,000 per unit to subsidize each low-income unit. Tenants will be
eligible to receive assistance with paying sccurity deposits and rent. Tunds
will be allocated {rom development fees.  Creation of the 10 rental units will
generate 6 rental bonus credits for a total of 16 credits.

Accessory apartment program.  The program will create 10 units through the
‘The creation of a moderate-income accessory
The mininmum subsidy

use of development fees.
apartment will be subsidized with at feast $20,000.
for a low-income accessory apartment wilt be $25,000. Subsidies will fund
construction costs and provide assistance to tenants with paying security
deposits and renl. Funds will be allocated from development fees, The
accessory units will generate 5 rental bonus credits for a total of 15 credits.
Overlay zone applied lo Residential & Mixed Use Districts. The Borough has
adopted an ordinance (No. 08-15) that creates, among other things, the
Affordable Housing Overlay Zone 1 {AHO-1).  AHO-1 applies to all
properties located within the Residential District and the Mixed Use District.
The ordinance requires that residential development containing at least 10
units must reserve at least 20 percent of the units as affordable, This plan
anticipates that the AHO-1 will yield 5 affordable units,

A 10-unit family rental project. The Borough has started discussions with the
owner of the building at 575 Hoboken Road to sponsor a 100 percent
affordable development.  If the project does not move forward, the Borough
will seek alternate locations. The 10 units will gencrate 6 rontal bonus credits

for a total of 16 credits.

The operational feasibility of these projects will be maintained through an
agreement with DCA’s Housing Affordability Service {IHAS) lo assist with the
administration of the affordable units. HAS provides municipalities and developers
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the units and to prepare the monitoring

with an Administrative Agent to oversee
reports required by COAF,

D. Prior Round Obligation

Of the 80 affordable units approved by the Court for the site owned by Tomu

Development Corp., a total of 3 units will satisfy the Borough's Realistic

Development Potential of 6 units, The 3 umits, to be created as affordable rental

units, will yield 3 renial bonus credits for a total of 6 credits. These units will be

reserved for houscholds of very low-income to partially satisfy the requirement in

P.L. 2008, Chapter 46 that at least 13 percent of the affordable units must be reserved

for occupancy by very low-income households,

The unmet need remaini ng from prior rounds will be addressed as follows:

* The balanice of 77 units to be built on the Tomu site;

* ¥ The remaining 23 age-restricted units at the Washington School site; and

= Any units created in the Borough’s Affordable Housing Overlay Zone 2
{AHIO-2).  The AHO-2 zone, established by the same ordinance that created
the AHO-1 zone mentioned above, a pplics to the Light Industrial District. As
with the AHO-1 zone, the ordinance requires that residential development
containing at least 10 units must reserve at least 20 percent of the units as
affordable,

Units designated to salisfy unmet need are not aligible to receive bonus credits,

E. Rehabilitation Obligation

To fully address the rehabilitation component, the Borough of Caristadt will apply
credits from the rehabilitation of units under the Bergen County Division of
Community Development’s Home Improvement Program, A total of 7 qualifying
units were rehabilitated from Aprit 1, 2000 to January 31, 2007. These units are
summarized in a table included with the a ppendices (#13). The average capital cost
of $14 414 expended on each unit satisfies the $10,000 minimum COAH now

requtires for crediting,
F. Ordinances Necessary for Implementation of the Fajr Share Plan

The following ordinances are heeded to further the Boroush's im lementation of its
j24 g

Fair Share Plan:
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Senior Citizen Housing Zone and  Affordable Flousing, Overlay Zones

(adopted).

tedleti vy

* Affordable Housing. (draft). The draft Affordable Housing ordinance
implements and incorporales the Fajr Share Plan and the requirements of
COAH. [t provides standards for the development of 100 percent affordable
projects, the accessory apartment program, and the market to affordable
program. The draft ordinance includes additional standards reparding the
provision of affordability assistance to those lower income households
secking o rent units under the accessory apartment and market to affordable
programs, COAH  requirements  governing  the development  and
administration of affordable units are included.

»  Development Fees (draft). The ordinance add resses procedures governing the
collection and use of development fees derived from new construction. The
draft spending plan is included with the appendices (#32).

*  Creating the Position of Municipal Housing Liaison {adopted). The position
is responsible for the overall administration of the Borough's affordable housing

program,

Copies of these ordinances are included in the appendices (#s 25, 26, 29, 35),

Additionally, amendiments to the NJMC's District Zoning Regulations will be
hecessary to implement the Superior Court decision regarding inclusionary
development on the Tomu Development site, The NIMC has provided a draft of the
amendments. A copy appears in the appendices (#16),
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V. Appendices

1. Map: Aerial Photo

2. Map: Existing Land Use

3. Map: Wetlands

4. Map: Vacant Land | nventory

5. Map: Zoning

6. Map: Reuse Opportunities

7. Petition Application (COAH checklist)
Exhibit A: Survey of municipal housing stock
Exhibit B: COAH Workbook A - Growth Share Determination Using
Published Data

.8, Certified Planning Board Resolution Adopting Housing Element and Fair

. Share Plan

9. Certificd Governing Body Resolution Endorsing the Adopted Housing
Element and Fair Share Plan and Petitioning COAH

10. Service List

11 Implementation Schedule

12, Most recently adopted versions of land use ordinances, including zoning

Information Supporting Mechanisms for Addressing the Fair Share Obligation;

13. Crediting documentation for rehabilitation share
nt Corp. (COAH

14. Zoning for Inclusionary Development: Tomu Developme
checklist)

15. Litigation Docket No. BER-1-5894-03; Decision and Final Judgment (Tomu)

16. Draft NJMC amendment to Districl Zoning Regulntions regarding Tomu
Property, supplied by NJMC

17. Zoning for Inclusionary Development: Residential & Mixed Use Districts
(COAH checklist)

18. Zoning for Inclusionary Development: Light industrial District (COAH
checklist)

19. Municipally Sponsored and 100 Percent Affordable Developments: Age-
Restricted Units on Former Washington School Site (COAH checklist)

20. Request for Proposals for Washington School project {draft)
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V. Appendices {continued)

21. Deeds for Washington School properties (twa)
22. Municipally Sponsored and 100 Percent Affordable Developments: 575
Hoboken Road or alternate site (COAH checklist)

23. Market to Affordable Program (COAH checklist)
24, Accessory Apartments (COAH checklist)
25, Senjor Citizen Housing Zone and Affordable Housing Overlay Zones
Ordinance (adopted)
26. Affordable Housing Ordinance (draft)
27. Description of any changes to the zoning ordinance during the previous two years

28. Documentation of funding for Washington School project, accessory
apartment program, market to affordable program

Affordable Housing Trust Fund:

29, Development Fee Ordinance (draft)
30. Governing Body Resolution Requesting Review and Approval of
Development Fee Ordinance

31. Governing Body Resolution Requesting Review and Approval of an
Affordable Housing Trust Fund Spending Plan

32, Affordable Housing Trust Fund Spending Plan (draft)

33. Governing Body Resolution Appropriating Funds or Showing Intent to Bond
in the Event of Shorifall of Funds

Administration of Affordable Unils:

34. Governing Body Resojution Appointing a Municipal Housing [ iaison

35. Ordinance Creating the Position of Municipal Housing Liaison

Note; The following documents are not included in the appendices; however, the
documents are on file with COAH and the Borough of Carlstadt:

Most recently adopted Master Plan, including the immediately preceding
Housing Element arl Fair Share Plan
Redevelopment Plan for the Paterson Plank Road Redevelopment Area

Borough of Carlstadt Tax Maps (electronic version)
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BOROUGH OF CARLSTADT

- AN ORDINANCE TO AMEND AND SUPPLEMENT CHAPTER XVII ENTITLED “LAND

E USE PROCEDURES” OF THE REVISED GENERAL ORDINANCES OF THE BOROUGH
OF CARLSTADT, 2002, TO PROVIDE FOR THE IMPOSITION OF DEVELOPMENT
FEES TO SUPPORT THE AFFORDABLE HOUSING PLAN OF CARLSTADT.

Be it ordained by the Mayor and Council of the Borough of Carlstadt as foliows:

{
[
!

f 1L Purpose. In Holmdel Builder’s Association vs. Holmdel Township, 121 N.J. 550
, 1 (1990), the New Jersey supreme Court determined that mandatory development fees are authorized
i by the Fair Housing Act of 1985, N.J.S.A. 52:27d-30] et seq., and the State Constitution, subject to
the Council on Affordable Housmg’s (COAII’s) adoption of rules. This ordinance establishes
i1 standards for the collection, maintenance, and expenditure of devel opment fees pursuant to COAH’s
[ rafes. Pees collected pursuant to this erdinance shall be used for the sole purpose of providing low-
| and moderate-income housing. This ordinance shall be Interpreted within the framework of COAH’s
{1 rules on development fees,

i

2. Basic requirements. Carlstadi shall not spend development fees until the Superior
{ Court of New Jersey (the “Court”) has approved a plan for spendmg such fees or a judgment of
- compliance with regards to Rounds One and Two.

3. Definitions.

a) The following terms, as used in this ordinance, shall have the following meanings:

i. “Affordable housing development™ means a development included in the Housing Element
: tand Fair Share Plan, and includes, but is not limited to, an inclusionary development, a municipal
; | construction project or a 100 percent affordable development.

; 1. “COAH” means the New J ersey Council on Affordable Housing.
: i . “Development fee”” means funds paid by an individual, person, partnership, association,
|1 company or corporation for the improvement of property as permitted in COAH’s rules.
1v. “Bqualized assessed value” means the value of a property determined by the municipal
‘ tax assessor through a process desi gned to ensure that all property in the municipality is assessed at
i [the same assessment ratio o ratios required by law. Estimates at the time of issuance of a building

be determined af project completion by the municipal tax assessor.

4. Residential Development fees.

requalized assessed value for residential development, provided no increased density is permitted.
11 Developers of one single-family house shall be exempt from paying a development fee.

i
[

i b) When an increase in residential density pursvant to N.IS.A. 40:55D-70d(5) (known as

14 “d” variance) has been petmitted, deveiopers shall be required to pay a development fee of six

1(6%) percent of the equalized assessed value for each additional unit that may be realized from thed |

T

{fvariance.

i

5. Non-residential Development fees.

i

i ihe equalized assessed value for nou-residential development.

i a) Within all district(s), non-residential developers shall pay a fee oftwo (2%) perceat of

1
v i

i
i

permit may be obtained utilizing estimates for construction cost. Final equalized assessed value will -

a) Within all district(s), residential developers shall pay a fee of one (1 %) percentofthe ;
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b) IE‘ an inuedsc mn ﬂom area r.ﬁ',io for a non- rcside,utidl development ib approved
by ugbt undu the exu,lmg zonmg) wﬂ] incur a bonus developmcnt fee of six (6%) perccnl of lht*
equalized assessed value for non-residential development. However, if the zoning on a site has
changed during the two-year period preceding the filing of such a variance application, the base floor
area for the purposes of calculating the bonus development fee shall be the highest floor arca
permitted by right during the two-year period preceding the filing of the variance application.

6. Kligible exaciions, ineligible exactiens and exemptions.

; a) Affordable housing developments shall be exempt from development fees. All other
!} forms of new construction shall be subject to development fees except as otherwise provided in this
ordinance.

. of amunicipal development fee shall be exempt from development fees unless the developer seeksa
"t substantial change m the approval.

c) Development fees shall be imposed and collected when an existing structure is
t e\.panded or undergoes a change to a more intense use. The development fes shall be caleulated on
3  the increase in the equalized assessed value of the improved structure,

; 7. Collection of fees.

?;

a) Fifty percent of the development fee will be collected at the time of issuance of the
3 ‘ bmldmor permit. The remaining portion will be collected at the issuance of the certificate of

-occupancy. The developer shall be ;espomible for paying the difference between the fee calculated
;  at building permit and that determined at issuance of cegtificate of eccupancy.

, 8. Contested fees.

ay Imposed and collected development fees that are challenged shail be placed m an
interest bearing escrow account by Carlstadt. If all or a portion of the contested fees are retunied to
‘the developer, the accrued interest on the retumned amount shall also be retumed.

H
i

9. Affordable Housing trust fund.

3 a) There is hereby created a separate, interest-hearing housing trust fund in the Bank of
i New York for the purpose of depositing development fees collected from residential and non-
:iresidential developers and proceeds from the sale of units with extinguished controls. All
development fees paid by developers pursuant to this ordinance shall be deposited into this find.

é
' E ' b) Within seven days from the opening of the trust fumd account, Carlstadt shall provide
3 COAH with written authorization, in the form of a three-party escrow agreement between the
municipality, the Bank of New York and COAH to permit COAH to direct the disbursement of the
funds as provided for in NJLA.C. 5:94-6.16(b).

c) No funds shall be expended from the affordable housing trust fund unless the
: ;exoandmuc conforms to a spending plan approved by Court. All interest accrued in the housing

trust fund shall only be used on eligible affordable housing activities approved by the Cowrt.

16,  Use of funds.

¥ ( OAH reguiations to address the municipal fair share. Such activities include, but are not limited to:

‘1housing, purchase of Jand for affordable housing, 1mprovement of land to be used for affordable

f ishousmg purchase of housing, extensions or 1mpr0vements ofroads and infrastructure to affordable

i thousing sites, Snancial esamamt designed to increase affordabitity, or administration necessary for

b) Developments that have received preliminary or final approval prior to the imposition ‘

a) Funds deposited in the housing trust fund may be used for any activity authorized by

rehabilitation, new construction, RCAs subject to the provisions of N.LA.C. 5:94-4.4(d), ECHO '




b) Funds shall not be expended to reimburse Carlstadt for past housing activities.

: obligation, at least 30 pcrcent of the balance remaining shall be used to provide affordability
$ | assistance to low- and moderate-income households in affordable units included in the municipal

‘; | Fair Share Plan. One-third of the affordability assistance portion of devel()pment fees collected shall
- be used to provide affordability assistance to those households earning 30 percent or Iess of median
1nconn, by region.

: L Affordability assistance programs may include down payment assistance, security
deposzi assistance, low-interest loans, and rental assistance.

} mdy include bu ying down the cost of low or moderate income units in the third ronnd municipal Fair
| Share Plan to make them affordable to houselolds earning 30 percent or less of median income. The
use of development fees in this manner shall entitle Carlstadt to bonus crediis pursuant to N.JA.C.
¢ S 94-4.22.

i Hi. Payments in lieu of constructing affordable units on site and funds from the sale of
 { units with extmguished controls shall be exempt from the affordability assistance requirement.

d) Carlstadt may contract with a private or public entity to administer any part of ifs
: Housing Element and Fair Share Plan, ncluding the requirement for affordability assistance, in
accordance with N.J.A.C. 5:94-7,

i,
¥
s

f ; ) No more than 20 percent of the revenues collected from development fees each year,
5 Lexclusive of the fees used to fund an RCA, shail be expended on administration, mcluding, but not
[ limited to, salaries and benefits for municipal employees or consultant fees necessary to develop or
niplement a new construction program, a Housing Element apd Fair Share Plan, and/or an
| faffirmative marketing program. In the case of a rehabilitation program, no more than 2{ percent of
| the revenues collected from development fees shall be expended for such administrative expenses.
Adiministrative funds may be used for income qualification of households, monitoring the turnover
! of sale and rental units, and compliance with COAH’s monitoring requirements. Development fee
; > administrative costs are calculated and may be expended at the end of each year or upon receipt of
the fees.

11. Monitoring,

1 a) Carlstadt shall complete and return to COAH all monitoring forms included in the
=a1mual monitoring report related to the collection of development fees from residential and non-
' residential developers, payments in lieu of constructing affordable units on site, and funds from the
:  sale of units with extinguished controls, and the expenditare of revenues and implementation of the
plan approved by the court All monitoring reports shall be completed on forms designed by COAH,

i
i
¢

c) After subtracting development fees collected to finance an RCA, a rehabilitation |
¢ program or a new construction project that are necessary to address the Carfstadt affordable ho using

b iL. Aﬂordahlhty assistance to households eaming 30 percent or less of median income |
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12, Ongoing collection of fees.

a) The ability for Carlstadt to impose, collect and expend development fees shall expire

with the expiration of his judgment of compliance unless Carlstadi has filed an adopted Housing
| Element and Fair Share Plan with COAH, has petitioned for substantive cerfification, and has
received COAH’s approval ofits development fee ordinance. If Carlstadt fails to renew 1ts ability to
impose and collect development fees prior to expiration of the judgment of compliance, it may
resume Hie imposition and collection of dey elopment fees only by complying with the requirements
G ol NIAC. 5:94-6. Carlstadt shall not impose a development fec on a developmennt that receives

- LA
k]

{1 preliminary or final approval affer the expiration of its substantive certification or judgment of

i compliance, nor will Carlstads refroactively impose a development fee on such a development.
- Caristadt will not expend development fees afier the expiration of its substantive certification or
redgment of compliance.
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Page 2 ' _
AN ORDINANCE TO AMEND AND SUPPLEMENT CHAPTER XXI OF THE REVISED
GENERAL ORDINANCES OF THE BORQUGH OF CARLSTADT, 2002, TO PROVIDE FOR
THE CREATION OF A SENIOR CITIZEN HOUSING ZONE AND OVERLAY ZONES WITHIN
CERTAIN AREAS OF CARLSTADT AND TO BSTABLISH BULK AND OTHER
REGUALTORY PROVISIONS APPLICABLE TO DEVELOPMENT IN THOSE ZONES TO
SUPPORT THE AFFORDABLE HOUSING PLAN OF CARLSTADT.

3

heretofore introduced, does now pass on fmal reading and the Bomugh Clerk is hereby anthorized
and directed to publish said ordinance accordmg to faw,

On motion by Lahullier, seconded by Hollenbeck, unanimous on call of rolt of those present.

FINAL READING
ORDINANCE NO. 06-4

AN ORDINANCE TO AMEND AND SUPPLEMENT CHAPTER XVII ENTITLED “LAND USE
PROCEDURES” OF THE REVISED GENERAL ORDINANCES OF THE BOROUGH OF
CARLSTADT, 2002, TO PROVIDE FOR THE IMPOSITION OF DEVELOPMENT FEES TO
SUPPORT THE AFFORDABLE HOUSING PLAN OF CARLSTADT.

Mayor Roseman entertained a motion to open this ordinance to a hearing of citizens.

On motion by Lahullier, seconded by Stoltz, unanimous on call of roll of those present.

Mayor Roseman asked if any citizen wished te be heard on this ordinance. :
Mayor Roseman said to let the record note it is 8:30 P.M. and no citizen is here to be heard on this
ordinance. '

Mayor Roseman entertained a motion to close this ordinance to a hearing of citizens.

On motion by Lahullier, seconded by Ritchie, unanimous on call of roll of those present.

RESOLUTION NO. 2006-60
REIT RESOLVED that the ordinance entitled:

AN ORDINANCE TO AMEND AND SUPPLEMENT CHAPTER XVII ENTITLED “LAND USE
PROCEDURES” OF THE REVISED GENERAIL ORDINANCES OF THE BOROUGH OF
CARLSTADT, 2002, TO PROVIDE FOR THE IMPOSITTION OF DEVELOPMENT FEES TO
SUPPORT THE AFFORDABLE HOUSING PLAN OF CARLSTADT.

heretofore mtroduced, does now pass on final reading and the Borough Clerk is hereby anthorized
and directed to publish said ordinance according to law. »

On motion by Hollenbeck, seconded by iahul]ier,'Lmam'nmus on call of roll of those present.

al Within all distr'ct{gj zemdentlal developels shall pay a fee of one (1 %} pen cent of ﬂm, :
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lRES’OLU']‘I()N'NO. 2010-117

OIFEREDBY: _  Crifasi
SECONDED BY: Stolta

RESOLUTION REQUESTING REVIEW AND APPROVAL OF
DEVELOPMENT FEE ORDINANCE

WHEREAS, the Mayor and Couneit of the Borough ol Corlstadt, Bergen Coualy, Intend to
petition the Council on Affordable Housiug (COAH) for substantive cortification; and

WHEREAS, P.1..2008, ¢.46 scetion & (C. §2:2713-329.2) and the Stalewide Non-Residential

Dovelopment Fee Act (C. 41:55D-8.1 through 8.7), penuits municipalities that are under the
jurisdiction of the Coumci on Afforduble Housing (COAH) or of a court of compeicut jurisdiction
and that have a COAH-approved spending plan to impose and relnin fees on residential and hon-

residentinl development; and

section 8 (€. 52:27D-329.2) and the Statewide Non-

hrough 8.7), NJ.AC, 5:97-8.3 peonils &
and approval by COAH

WHEREAS, subject 1o P.1..2008, ¢.46

Residentlal Development Fee Act (C, 40:55D-8.1 ¢
pxunisipality fo prepare and submit a dovelopment fee ordinance for review

that is aecompanied by and includes the following:

1, A deseription of the types of developaents thal will be subject to fees per NLAC, 5:97-

83y and & );
2. A deseription of the iypes of devefopments that are exempted per NJAC, 5:97-8.3{(c);

3, A deseription of the amount and nature of the fees imposed per NLLAC, 5:97-8.3(c) and () ;

4, A description of collection procedwies per NoLA.C. 5:97-8.3(f)

5. A description of development fee appeals per NuLAC, 5:97-8.3(p); mud

6, A provision awthorizing COAH fo direct (rusi v nds in case of non-compliance per N.LA.C,
5:97-8.3(h).

WHEREAS, the Rorough of Carlsladt has prepered o draft developiment fee ordinance 10
accompuny ils petition to COAH thut establishes standards for the collection, mainicnance, and
sxpenditure of development fees consistent witl COA’s regulations at N.LAC, 5;97-8 and in
accordance with P.L.20DDR, ¢.46, Sections 8 (C. 52:271>-329.2) and 32-38 (C. 40:550-8.1 through
8.7).

NOW, THEREFORE BE IT RESOLVED that the Mayor and Council of the Borough of
Carlstadt request that COAH review and approve the Borough of Catlstadt’s development fee

ordinance,

DATED: May 6, 2010

APPROVED: R I
Yiﬁ . J@ﬁ{&ﬁcrﬂ;m, MAYOR
LY LY

ATTEST: AL Al d’y .
CLAIRE ¥FOY, l{@ﬂ(‘)t 2138 Q..Elﬂ{

- " T ROLL CALL VOTE ]
TAURCI, Yi3 NO ABSTATN [ ABSENT [hergby cetlify that tho foregoingfis o buo

Y —l—— ~coply adopied by the Borough Couge ;
Ritchie X oofjy adopied by the Borough Gowell of the
Lahnllior " e HBemough of Carlstadl, Now Jersey dn

ol -~

4 -

Crifusi b _ /I‘{ ot dd {, A0JO
Zimmermann X ] Y )

Stoltz X e S ANLL LS,
Bartlol X Clalio Foy, Dorough Clark - T
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RESOLUTION NO.___ 2010119
OFFERED BY: - Grifast

SECONDED BY: Sktolts

RESOLUTION REQUESTING REVIEW AND APPROVAL OF THI, ATF ORDABLE
HOUSING TRUST FUND SPENDING PLAN

WHERRAS, the Borough of Carlstudt Iras prepared & drafl development fee ordinanee which
shall, upon adoption, establisl an affordable hovsing trust fund Tor the deposit of finds collected in
conncclion with Carlstadt’s affordable housing program, ireucling but not neeessartly limited to
development febs, barricr free escrow funds, and renta) income; und

WHEREAS, NJ.A.C, 3:97-8.1{d) requires n nunicipality with an affordabie housing trost
fund to reeelve approval of 3 spending plan from COAH prior to spending any of the funds i ity

housing trust fundh: and
WHEREAS, NLA.C. 5:97-8.10 requdves u spending plan 1o inchude the following;

I. A projection of revenues mteipated from intposing fees on development, based on peacking,
approved and anticipated developuents and historic development activity;

2. A projection of revemes anlicipated from other sowrces, including payments in licy of
constructing afforduble units on sites zoned for affordable housi ng, funds from the sale of
units with oxtingwished conirols, proceeds from the sale of uflfordable units, rental income,

repaymenits from affordable housing progrun loans, and interest earned;

3. A deseription of the administrative mechanism that e municipatity will use to collcet and

distribute revenyes;
4. A description of the anticipaled use of all affordable housing trust finds pursuant to NJA.C.
$197-8.7, 8.8, and 8.9

5. Aschedale for the expenditure of all affordable hous; g trust fands;
6. Ifapplicable, u'schedule for the ereation or rehabHitation ol housing unis;

7. A pro-forma statement of the anticipated cosls nid revenues sssociated with the development
it the swaigipality envisions suppoiting or spousoring public sector or non-profit

construction of housing; and

8. A plan to spend the trust fund balance as of July 17, 2008 within four years of the Couneil’s
Approval of the spending plan, or in accordanee with an implementation schedule upproved

by the Couneif;

9. A plan to spend snd/or sontractually commit all development fees and any paynients in licy
of construction wilhin |hreo years of the end of e calendar year nwhich funds are
collected, bt no tater than the end ol third round substantive certifieation period;

10. The manner threngh which the wunicipality will address any expected ar unexpected
shortfall if the anticipated reventies from development fees ave not suffivient 1o implemeny

the plan; and
M. A description of the anticipated use of excess aftordable housing frusi Aunds, in the event

more funds than anticipated are collected, or projecied finds exceed the amouint necessary
for sutisfying the mimicipad alfordable housing oblipation.
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WHERTAS, the BBorough of Carlstadt has prepared a spending plan consistent with N.LA.C,
5:97-8.10 and P.1.. 2008, ¢.46; and

« 1o petition the

WHEREAS, the Mayor and Council of the Borough of Carlstadt inten
s amended third

Council on Aflordable Housing (COAR) for substanlive cerlification of Cavistad!’
round Housing Element and Fair Share Plan,

NOW, THEREFORE BE I RESOLVE) that the Mayor and Council of the Borough of
Carlstadt request COAH to review and approve the spending plan.

DATED: May 6, 2010

APPROVED: 72,60 tcamnd
WK JAYKOSERAN, MAYOR

~ \"'_,,
ATTEST: OQALLPJ /A-\

CLAIRETOY, B@OUG FCHERK

ROLL CALL VOTE
COURCIL ViS5 RO AUSTAIN | ANSLNT
HEEMIET [
| Ritchie X N S A —
Lahunilier .
Crifasi X . _
Zinpmermany X -
Stallz X . -
Bavilett |k ] i

1 horeby cetlify that the fagoing b

copy adopt

Borough o[()arlnmr.ft. How Jurasy on

R /M’pr—.{lﬁ : _{,a},sg_lﬁ’__/.& )
(Lo

ed by the Horongh Council of thoe
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“Blaire Foy, Borough Clark
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